United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






I 


ip 


















INDEX. 


Page 

Jurisdictional Statement. 1 

Statement of Case. 2 

Statutes Involved. 7 

Statement of Points. 7 

Summary of Argument. 8 

Argument. 9 

1. The Claim for $1,000.00 . 9 

2. The Claim for $11,000.00 . 11 

3. Refusal to Admit Evidence of Attorney. 17 

Conclusion. 19 

Cases Cited. 

Daniel v. Drury, 50 App. 1). C. 107, 267 F. 751.8,10 

Devine v. Murphy, 168 Mass. 248, 46 X. E. 1066.8,14 


Graham v. Stanton, 177 Mass. 321, 58 N. E. 1023. .S, 13,14 
Strong v. Sunset Copper Co., 9 Wash. 2d 214, 114 P. 

2d 526,135 A. L. R. 423 .8,15 

Thorton’s Adm’r v. Minton’s Ex’r, 250 Ky. 805, 64 


S. W. 2d 158.8,15 

Tutson v. Holland, 60 App. D. C. 188, 50 F. 2d 338... .9, IS 

Text Cited. 

135 A. L. R, 434 ..9,12 



















IN THE 


United States Couzt of Appeals 

District of Columbia 


No. 9541. 


IDA CAFRITZ, Appellant, 


v. 

MAX KOSLOW, Appellee . 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The appellant, hereinafter called the plaintiff, filed suit 
against the appellee, hereinafter called the defendant, in 
the District Court of the United States for the District of 
Columbia. The complaint was for two sums of money,— 
$11,000.00 and $1,000.00,—lent by plaintiff to defendant. 
(App. 2.) The defendant denied the loans and pleaded the 
statute of limitations as to each. (App. 3) After trial by 
the court, without a jury, the court found for the defen¬ 
dant on both claims. (App. 4, 51.) Judgment was entered 
for defendant (App. 5), and plaintiff appealed. 

This appeal was taken pursuant to Sec. 17-101, D. C. 
Code, 1940, Act of Mar. 3, 1921, 41 Stat. 1312, sec. 12. 
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STATEMENT OF CASE. 

Ida Oafritz, appellant, sued her brother, Max Koslow, 
the appellee, for money lent. The parties will be referred 
to as they appeared in the lower court. 

Two causes of action were alleged in the complaint. First, 
the plaintiff claimed that she had lent defendant the ap¬ 
proximate sum of $11,000.00, from 1924 to 1930; second, 
plaintiff claimed that from about January 1, 1942, to Octo¬ 
ber 30, 1942, she lent defendant approximately $1,000.00 
and third, plaintiff claimed that the defendant promised 
that he would repay the old indebtedness, provided, plain¬ 
tiff made the second advancements. Therefore, plaintiff 
claimed a total indebtedness of approximately $12,000.00. 
(App. 2.) 

The answer of defendant denied any indebtedness and 
pleaded the statute of limitations as a defense. (App. 3.) 

At the trial plaintiff could produce evidence of only 
$7,323.54 on the claim of $11,000.00 and of $S75.00 on the 
claim of $1,000.00. 

The case was tried before a judge, without a jury and 
judgment was entered in favor of the defendant. (App. 4.) 
Hence, this appeal. 

The evidence of the plaintiff disclosed that from 1924 to 
1930, plaintiff lent defendant the sum of $4,333.54 (App. 11) 
evidenced by forty-two checks (App. 7). There was no 
dispute either as to the number of checks issued or the total 
sum they represented. 

In addition thereto plaintiff stated that, during the same 
period she lent defendant at least $3,500.00* to open a store, 
but that the checks representing said sum were destroyed. 
She also stated that she and a second brother lent the de¬ 
fendant $2,000.00 to straighten out a mortgage (App. 14). 
No claim is made - for the latter sum, as the evidence at the 
trial disclosed that the mortgaged property was sold, a 
surplus realized and the $2,000.00 repaid. (App. 47-48.) 

* This claim was voluntarily reduced to $2,990.00, because it was proved that 
defendant admitted the latter sum to be correct. (App. 22-23.) 



On November 28, 1941, the defendant filed a suit against 
his son and his wife (App. 11). Prior to that time defen¬ 
dant had come to Washington and talked to the plaintiff. 
At that time defendant said he was “down and out and 
that he needed help.” Plaintiff first refused to help him. 
But later the defendant told plaintiff that he was having 
trouble with his wife and that he would pay plaintiff what 
he owed, if she would help him. (App. 12, IS.) Defen¬ 
dant also told plaintiff that he would repay her if she would 
take care of his expenses for the litigation with his wife. 
(App. 20.) 

Before defendant instituted the action against his wife, 
plaintiff advanced $75.00 to defendant, and on June 8, 1942, 
paid a fee of $100.00 to defendant’s attorney Martin F. 
O’Donoghue, Esquire. (App. 13.) During the time of the 
litigation of defendant and his wife, defendant lived with 
plaintiff (App. 20). Before and during that litigation, 
plaintiff advanced defendant at least $700.00. (App. 14.) 

The defendant never did deny that he received that 
$700.00. 

The plaintiff’s daughter corroborated the plaintiff as to 
the contract of the parties respecting repayment of the 
loans of 1924 to 1930. (App. 30.) 

Mr. O’Donoghue, defendant’s attorney in the latter’s liti¬ 
gation with his wife, testified that during the trial of that 
case, the defendant testified that the above forty-two checks, 
totaling $4,333.54, represented money advanced to defen¬ 
dant by the plaintiff (App. 7-8); and that, after the trial 
of that case, defendant had taken those checks out of the 
witness’s file at his office (App. 9). 

Abe Koslow, defendant’s brother, testified that he and 
defendant went to Mr. O’Donoghue’s office where defen¬ 
dant got some checks. Defendant took the checks to the 
home of the witness, and took out those which he said were 
for sums plaintiff had advanced defendant for the store in 
New Haven. Defendant told the son of this witness to write 
down those sums, which totaled $2,990.00, and which defen¬ 
dant said was the amount so advanced. (App. 21-23.) (The 
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paper on which the figures appeared was plaintiff’s Exhibit 
5, App. 21.) After the defendant had arrived at the figure 
of $2,990.00, defendant hid the checks. Several months 
later, the witness found the above forty-two checks in his 
basement, torn in two, and those he turned over to plaintiff 
(App. 23). That witness was not cross-examined. 

Clifford Koslow corroborated the testimony of Abe Kos- 
low, his father, respecting the total of $2,990.00. The wit¬ 
ness stated that he arrived at that sum from figures taken 
from checks which the defendant requested him to put down. 
He also testified that defendant stated that plaintiff had 
advanced defendant $2,990.00 for the store. (App. 24.) 
That witness was not cross-examined. 

The defendant’s suit against his wife was settled and dis¬ 
missed during the trial of that case on November 3, 1942. 
(App. 53.) 

The defendant was his only witness. He denied every 
bit of the above evidence and stilted that the plaintiff owed 
him money. 

The defendant even denied that he had testified in the 
action against his wife as narrated by Mr. O’Donoghue 
(App. 37). He denied that he was ever without funds (App. 
39-40, 43). He also denied (and then said he did not remem¬ 
ber) that, in his complaint in the action against his wife 
he had alleged that he was unable to work and was desti¬ 
tute (App. 44). Later he^stated that the allegation in the 
complaint (App. 45) that “he was without any income 
whatever, and at the present time is depending on a sister 
and brother for livelihood,” was false. He also denied his 
admitted testimony at that trial. (App.-45-46.) 

The above testimony has been set out as above because 
of the statement of the trial court at the conclusion of the 
case. It is as follows (App. 51-52): 

The burden of proof in each case, of course, rests 
upon the plaintiff . 

The actions are to recover indebtedness which had 
long been barred bv the statute of limitations. The 
theory, of course, under which these plaintiffs seek to 
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recover is upon the allegation that new contracts were 
made, supported by valid consideration. 

The Court thinks that each plaintiff has failed to 
carry the burden of proving the new contract relied 
upon and the indebtedness, of course, is barred by the 
statute of limitations. 

For that reason, each of these actions must fail. 
Counsel for the plaintiff in each case has impressed 
the Court with the thought that adequacy of consid¬ 
eration is of no concern to the Court in cases of this 
kind. I realize the farce of that suggestion. 

But here in the case of Mrs. Cafritz, she seeks to 
recover something in excess of $9,000.00, and she thinks 
the consideration for that is the payment of $125.00 
attorney fees and feeding and caring for this man dur¬ 
ing the previous period of litigation, and, in the second 
case, for the few dollars which Abe advanced, or, on 
the other hand, lending his credit and endorsing the 
$1,000.00 note, thev seek to recover something in excess 
of $7,000.00. 

Therefore, adequacy of consideration is not impor¬ 
tant. It must be realized that it is quite persuasive in 
weighing the evidence which has been heard. It goes 
to the reasonableness of the testimony that has been 
given on one side and on the other. 

The Court thinks this statute of limitation bars re¬ 
covery in each of these cases. 

The established testimony was that the contract between 
the plaintiff and defendant was an executory contract. Mr. 
O’Donogliue’s fee was paid by plaintiff in June, 1942 (App. 
19) and the record shows that the complaint in this case 
was filed on February 5, 1945 (App. 2), several months less 
than three years. 

The Court did not find that plaintiff had not supported 
defendant, had not paid out $175 on his account and had 
not given him $700, all immediately before and during the 
litigation between defendant and his wife. The Court did 
find that plaintiff paid out $125.00 for the defendant and 
did feed and care for him, but that the statute had run on 
all of those claims. 
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Error is alleged because of the denial of both of plain¬ 
tiffs’ claims. 

During the testimony of Mr. O’Donoghue, the following- 
occurred : 

Q. Mr. O’Donoghue, you appeared as counsel for Mr. 
Max Koslaw in the case of Ivoslow versus Koslow, Civil 
Action 13803? A. Yes, I did. 

Q. You filed a complaint on behalf of Mr. Koslow in 
that case? A. I did. 

Q. Mr. O’Donoghue, prior to the filing of that action, 
was there a conversation between you and Mr. Koslow 
and Mrs. Cafritz, or was there a conversation between 
you and Mr. Koslow when Mrs. Cafritz was present, 
concerning payment by Mr. Max Koslow of something 
to Mrs. Cafritz? 

The Witness: Do you raise any question of privi¬ 
lege here? 

c? 

Mr. Ford: Yes, I will raise it now; if you think it is 
involved I will raise it. 

Mr. Burnett: We contend the statement was made 
in the presence of a third person, so there is no privi¬ 
lege. Any statement Mr. Koslow may have made to 
Mr. O’Donoghue when they were by themselves, there 
is a privilege. But where there is a third party present 
there isn’t. 

The Court: I think the test is whether the witness 
got the information concerning which he is asked to 
testify by reason of his confidential relation. 

Mr. Burnett: That is the test, no doubt, if the Court 
please. But if there is a third party present, then 
there is no privilege; the privilege is waived. 

The Court: Nevertheless, the Court thinks this wit¬ 
ness would have gathered any information that was 
so obtained from his client by reason of his profession. 

I sustain the objection. 

Mr. Burnett: It is offered to prove, if the Court 
please, that at that time, prior to the filing of the suit, 
that Mr. Max Koslow said to Mrs. Ida Cafritz, the 
plaintiff in one of these actions here, that ho, Max 
Koslow, would repay her all of the money that she 
had theretofore advanced to him if she, Mrs. Cafritz. 
would pay his expenses or see him through that litiga¬ 
tion, Civil Action 13808. 


Error is alleged because of tlie refusal of the court to 
admit that testimony. 

STATUTES INVOLVED. 

“No action shall be brought # * 4 upon any simple con¬ 
tract. express or implied r * * after three years from the 
time when the right to maintain any such action shall have 
accrued; * * * .” Sec 12-201, D. C. Code, 1940, Act of 
Mu*. 3, 1901, 31 Stat. 1389, sec. 1265. 

“In actions of debt or upon the case grounded upon any 
simple contract, no acknowledgement or promise by words 
only shall be deemed sufficient evidence of a new or con¬ 
tinuing contract whereby to take any case out of the oper¬ 
ation of the statute of limitations or to deprive any party 
of the benefit thereof unless such acknowledgment or prom¬ 
ise shall be made or contained by or in some writing to be 
signed by the party chargeable thereby * * * Sec. 
12-305, D. 0. Code, 1940, Act of Mar. 3, 1901, 31 Stat. 1390, 
sec. 1271. 

STATEMENT OF POINTS. 

1. The trial court erred in entering judgment for the de¬ 
fendant on the claim of approximately one thousand dol¬ 
lars for money lent, when the record disclosed that plain¬ 
tiff lent defendant $875.00, at least. 

2. The court erred in entering judgment for defendant 
on the claim of approximately eleven thousand dollars lent, 
when the record disclosed (a) that defendant promised to 
repay a claim barred by the statute of limitations, pro¬ 
vided, plaintiff financed defendant’s litigation with his wife; 
(b) that in pursuance of said promise, plaintiff lent defen¬ 
dant $875.00; (c) that that litigation terminated; and (d) 
that the barred claim was proved to have been in the mini¬ 
mum sum of $7,323.54. 

3. The Court erred in refusing to permit the former at¬ 
torney of defendant to testify that defendant orally prom- 
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ised to repay the barred claim to plaintiff, provided, plain¬ 
tiff would finance defendant in liis litigation with his wife. 

SUMMARY OF ARGUMENT. 

The plaintiff lent the defendant $875.00, at least. It is 
elementary that there was an implied contract to repay the 
same. 

The plaintiff lent the defendant $875.00 under an agree¬ 
ment to finance the defendant in his litigation with his wife. 
That was an executory contract. The $875.00 was made up 
of sums lent or advanced at various times. The last sum 
advanced on account of defendant was on June 8, 1942. 
This suit was tiled February 5, 1945. The statute of limi¬ 
tations did not run on that claim. Daniel v. Drury, 50 App. 
D. C. 107, 267 F. 751. 

The defendant orally agreed to repay defendant certain 
money which he had previously borrowed, and for which 
plaintiff could not recover as the claim was barred by the 
statute of limitations. 

The consideration for such repayment was that plaintiff 
would help the defendant and finance him in certain litiga¬ 
tion with his wife. The plaintiff, contemporaneously with 
the agreement, started to help and to finance the defendant. 
The suit against the wife was filed November 2S, 1941, and 
as late as June 8, 1942, plaintiff, for the defendant, paid 
defendant’s attorney in that case the sum of $100.00. Alto¬ 
gether, under that executory contract, plaintiff lent $875.00 
at least. During the trial of the case between defendant 
and his wife, the parties agreed upon a settlement and the 
case was dismissed. 

The consideration for the contract to repay the barred 
debt was entirely sufficient. Judgment should have been 
entered against the defendant for the sum of $7,323.54 on 
that claim. Graham v. Stanton, 177 Mass. 321, 58 N.E. 
1023; Devine v. Murphy, 16S Mass. 249, 46 N.E. 1066; 
Thornton’s Adnir. v. Minton’s Ex’r., 250 Ky. 805, 808, 
64 S.W. 2d, 15S; Strong v. Sunset Copper Co., 9 Wash. 2d, 
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214, 114 P. 2d, 526, 135 A.L.R. 423; Anno: 135 A.L.R. 434. 

The court refused to permit the attorney, who repre¬ 
sented the defendant in the litigation with the latter’s wife, 
to testify to the fact that said attorney heard defendant 
make the promise to repay the barred claim to the plaintiff, 
if plaintiff would finance the defendant’s litigation with his 
wife. That was error, because there was then no existing 
confidential relation which could possibly have excluded 
such testimony. Tutson v. Holland, 60 App. D. C. 190, 
50 F. 2d, 338. * 

ARGUMENT. 

1. The Claim for $1,000.00. 

The plaintiff sued for the approximate sum of $1,000.00 
lent to the defendant. She proved that she lent to him, or 
advanced for him, the sums of $25.00, $50.00, $100.00 and 
at least $700.00, a total of $$75.00. The defendant denied 
the first three items, but offered no testimony on the claim 
of $700.00. 

When the trial court made its oral findings, at the con¬ 
clusion of the evidence, (App. 51-52), it found as a fact 
that plaintiff had advanced $125.00 to the defendant. How¬ 
ever, the court denied any relief to the plaintiff on any part 
of the $1,000.00 claim for the reasons that (1) the claim 
was not “supported by valid consideration”, and (2) “the 
indebtedness, of course, is barred by the statute of limita¬ 
tions”. 

Evidently, the trial court lost sight of the fact that there 
was a separate claim for $1,000.00 lent to the defendant. 
It is elementary that there is an implied contract to repay 
money lent. 

That the statute of limitations did not run on this claim 
is readily apparent. The contract to advance money was 
an executory contract, namely, one whereby plaintiff agreed 
to help and to finance the defendant in his litigation with 
his wife, as and when such financing was needed. 

The right to sue upon the claim of the plaintiff did not 
accrue until the litigation with the defendant’s wife was 
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terminated. That litigation did terminate in November, 
1942. 

At the inception of the contract, there was no agreement 
that a specific amount of money was to be lent. To the con¬ 
trary, money was to be lent as needed. Surely, that was 
an executory contract. The last advancement by the plain¬ 
tiff for the defendant was made June 8, 1942, (the $100 at¬ 
torney’s fee). This suit was filed on February 5, 1945. 
Therefore, the statute did not run against the $1,000.00 
claim. 

In Daniel v. Drury, 50 App. D. C. 107, (267 F. 751) the 
Court said, p. 108: 

These alleged errors rest upon the theory that the 
appellee’s cause of action arose on February 18, 1913, 
the date of the contract between the parties, and, if this 
were so, the appellant’s motion for a directed verdict 
should have been granted. But the premise of this 
contention is plainly a mistaken one, as a cursory ex¬ 
amination of the contract clearly shows. That contract 
is executory in its nature, and required the appellee to 
procure the loan desired, and notice of the fact to the 
appellant, within 15 days from its date, and the appel¬ 
lee was then, in the language of the contract, to “cause 
the title to be examined and for your services thus far 
in this behalf I agree to pay you a commission of 5 per¬ 
cent. upon the amount of loan above mentioned.” AVe 
have already pointed out that there was evidence from 
which the jury were warranted in finding that the ap¬ 
pellee did the things required of him, thus earning the 
stipulated commission, within the time limit of the con¬ 
tract, and understanding that the action was instituted 
on February 19, 1916, it was commenced in time by at 
least five days and probably longer. The defense of 
limitations thus fails. 

On the $1,000.00 claim, plaintiff was entitled to judgment 
for $875.00, at least. 

The Findings of Fact which state “that the indebtedness, 
recovery of which is sought here, had long been barred by 
the statute of limitations” (App. 3), is not supported by 
the evidence. 
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2. The Claim for $11,000.00. 

The plaintiff also sought to recover for money lent to the 
defendant several years prior to the time of the lending- of 
the $875.00. It is true that, at the time the new contract 
was made to help and to finance the defendant during liti¬ 
gation with his wife, the statute of limitations had run on 
the prior claim. However, the defendant agreed to repay 
the barred loan, provided, the plaintiff helped the defen¬ 
dant and financed him during the litigation with his wife. 

This claim for approximately $11,000.00 was based on a 
new contract, the contemporaneous consideration for which 
was the advancement of money by the plaintiff to the de¬ 
fendant for the purpose of helping the defendant and 
financing him during such litigation. 

The trial court, in its oral findings, found that plaintiff 
did pay $125.00 in attorneys’ fees for the defendant and 
that plaintiff fed and cared for the defendant during his 
litigation with his wife. The court found that such items 
did not constitute sufficient consideration for a new con¬ 
tract. In so holding, the trial court was in error. 

There is no case upon this proposition in this jurisdic¬ 
tion. However, the majority rule is that, if a new oral 
promise of payment or an oral acknowledgment from which 
a■ promise to pay may be inferred, has a new contemporane¬ 
ous consideration, either executory or executed, sufficient to 
create a mutually binding contract, then the old obligation 
is not barred by the statute. 

In the case at bar, neither the plaintiff nor the defendant 
knew what the total cost of financing the defendant would 
be. However, the plaintiff stood ready and willing to, and 
did, help and finance the defendant as agreed, when and as 
money was needed by the defendant. If the defendant had 
not settled his litigation with his wife, but had pursued its 
prosecution to the Supreme Court and a new trial, the 
plaintiff would have had to continue to finance the defen¬ 
dant, in order to recover on the contract. The fact that 
the defendant settled the litigation with his wife and thus 
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lessened the liability of the plaintiff, cannot serve to mini¬ 
mize the consideration for the contract and thus defeat the 
claim of this plaintiff. 

The evidence plainly shows that plaintiff had advanced 
at least $7,323.54 ($4,333.54 plus $2,990.00) under her 
$11,000.00 claim. Although that claim was barred by the 
statute of limitations, a new oral promise, supported by a 
new, contemporaneous, executory consideration, sufficient 
to create a mutually binding contract was definitely proved. 
For the trial court to hold otherwise was error. 

In the annotation in 135 A.L.R. at page 434, we find: 

While there is conflict of authority on the question, 
(see infra, ILL), the greater weight of authority has, 
notwithstanding the statutory requirement of a writ¬ 
ing signed by the party to be charged, sustained, as 
sufficient to take the old obligation out of the operation 
of the statute of limitation or as creating a new obli¬ 
gation free from the bar of the statute against the old 
obligation, a new oral promise of payment or an oral 
acknowledgment from which a promise to pay may be 
inferred, if such new promise or acknowledgment has 
for its consideration, not the mere moral obligation to 
pay the barred debt, but a new contemporaneous con¬ 
sideration, executory or executed, sufficient to create a 
mutually binding contract between the promisor and 
the promisee. Christian Women’s Board of Missions 
v. Clark (1919) 140 Ark. 262, 215 S.W. 631; Devine 
v. Murphy (1897) 168 Mass. 249, 46 X.E. 1066; "Weide- 
man v. Peterson (1935) 129 Xeb. 74, 261 X.W. 150; 
Hammons v. General R. Signal Co. (1938) 255 App. 
Div. 442, 7 X.Y.S. (2d) 856; Strong v. Sunset Copper 
Co. (Wash.) reported herewith) ante, 423. See Bur¬ 
nett v. Turner (1912) 105 Ark. 290, 151 S.W. 249; 
Graham v. Stanton (1901) 177 Mass. 321, 58 X.E. 1023; 
Re Gould 257 App. Div. 109, 12 X.Y.S. 2d 664 (rehear¬ 
ing denied in (1939) 257 App. Div. 1099,14 X.Y.S. (2d) 
1006, which is reversed in (1940) 282 X.Y. 132, 25 X.E. 
(2d) 877); Zuehlke v. Irvin (1930; Tex. Civ. App.) 32 
S.W. (2d) 868; and dissent of Stanford, X, in Tolleson 
v. McAllister (1930; Tex. Civ. App.) 33 S.W. (2d) 573. 

As brought out in some of these cases, the provisions 
of the statute requiring the promise or acknowledg- 
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ment to be in writing signed by tlie party to be charged 
have reference to unilateral promises or acknowledg¬ 
ments, rather than to promises or acknowledgments 
supported by contemporaneous consideration. Chris¬ 
tian Women’s Board of Missions v. Clark (1919) 140 
Ark. 262, 215 S.W. 631; Hammons v. General R. Signal 
Co. (1938) 255 App. Div. 442, 7 N.Y.S. (2d) 856; Strong 
v. Sunset Copper Co. (Wash.) (reported herewith) 
ante, 423. 

This majority view has been applied both in cases 
where the action was predicated on the new agreement, 
as an undertaking independent of the old barred con¬ 
tract, and in cases where the action was upon the old 
barred contract as revived by the new agreement. 

Thus, an oral agreement, after the bar of the note 


in question, between a mortgagor and a mortgagee, 
that if the mortgagee undertook to pay the taxes and 
insurance on the mortgaged property, and extended 
the time for the payment of the note, the mortgagor 
would pay the note, that she considered it an honest 
debt, and that she would not plead the statute of limi¬ 
tations against it, in reliance upon which agreement 
the mortgagee advanced the money for the taxes and 
insurance on the property, was held in Christian 
Women’s Bd. of Missions v. Clark (1919) 140 Ark. 262, 
215 S.W. 631, not to come within the provision of the 
statute requiring the new promise to be in writing in 
order to take the case out of the operation of the stat¬ 
ute of limitations. The decision is based on the ground 
that the agreement evidenced an original undertaking 
upon additional consideration to pay the debt, and that 
the statute above referred to has no application to 
original undertakings to pay at a future date based 
upon sufficient consideration, but related only to verbal 
promises or acknowledgments not supported by a new 
additional consideration. 


In Graham v. Stanton, 177 Mass. 321, (58 X.E. 1023), 
(opinion by Holmes, C. J.), it appears that plaintiff had 
rendered certain services to defendant’s intestate and that 
the statute of limitations had run on the claim. However, 
the deceased made a new promise to pay after that time, 
stating, orally, that he would pay for “past and future 
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services for me”. Respecting the defense of the statute 
of limitations, the Court said, p. 326: 

The strongest ground upon which the plaintiff’s 
argument was put was that on various occasions, and 
especially when he was ill, Stanton made a new prom¬ 
ise to the plaintiff, in consideration of her continuing 
to take care of him and of services to be rendered, that 
lie would pay her for the past as well as the present. 
There is no trouble of course about the sufficiency of 
such a consideration to support a promise to pay for 
past services as well as for future ones. Vinal v. Rich¬ 
ardson, 15 Allen, 521, 526. If there had been a con¬ 
tract to pay for the past services which was barred by 
the statute of limitations, the validity of the new con¬ 
tract would not be affected by Pub. Stas. C. 197, sec. 15, 
requiring a writing in order to take the case out of the 
statute by a mere acknowledgment or promise. Devine 
v. Murphy, 168 Mass. 249, 250. 

In the Graham case, supra, the new promise was to “take 
care” of the defendant’s teslate. At the time of the mak¬ 
ing of the contract, none of the parties knew how long the 
plaintiff would have to take care of the deceased. Yet, the 
Court held that the old obligation was revived by the new 
contract. 

In Devine v. Murphy, 168 Mass. 249, (46 X.E. 1066), a 
mortgagee released the mortgage of record upon the oral 
agreement on the part of the mortgagor that he would pay 
the amount secured by the mortgage and interest accrued 
thereon, and an action was brought upon this new agree¬ 
ment, and was defended on the ground that the agreement, 
being oral, was not sufficient under the statute to take the 
case out of the operation of the statute of limitations. The 
new agreement not being barred by the statute of limita¬ 
tions, the Court held that the action was maintainable and 
that the defense interposed was ineffective. The court said 
that the mortgage received full consideration when the new 
agreement was made, and these facts presented the ordi¬ 
nary case of a simple contract for a valuable consideration, 
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and not a promise made to take the case out of the statute 
of limitations. The Court said, p. 250: 

* * * That his promise was to pay the amount of the 
old debt and interest does not make the contract any 
less binding than if lie had promised to give the plain¬ 
tiff any other sum of money or any other kind of prop¬ 
erty. .. . The contract on which the plaintiff sues is no 
less enforceable because the defendant owed a duty to 
pay the same sum if no new contract had been made, 
nor because this duty might have been made binding in 
law by a new contract for a valuable consideration. In 
its legal aspect the case is the same as if the mortgage 
had been made less than six years before the date of 
the writ. In that case the plaintiff would have been 
entitled to recover, as she is in this, not on the contract 
made when the mortgage was given, but on the con¬ 
tract, for a valuable consideration, made when she gave 
up her security.” 

See also Thorton's Admr. v. Minton’s Ex’r., 250 Ky. 805, 
SOS, 64 S.W. 2d 158. 

In Strong v. Sunset Copper Co., 9 Wash. 2d 214, (114 P. 
2d 526, 135 A.L.R. 423), a suit on an extension agreement 
respecting the maturity of bonds, the Court said, p. 221: 

Respondents, however, contend that the extension 
agreements were ineffectual because of the require¬ 
ments of Rem. Rev. Stat., Sec. 176, which statute pro¬ 
vides : 

‘*Xo Acknowledgment or promise shall be suffi¬ 
cient evidence of a new or continuing contract where¬ 
by to take the case out of the operation of this chap¬ 
ter (on limitation of actions), unless the same is con¬ 
tained in some writing signed by the party to be 
charged thereby; ...” 

In this case, of course, the party to be charged was 
Sunset Copper Company, the obligor upon the bonds. 
As already stated, the obligor did not sign the exten¬ 
sion agreements; nor was there introduced at the trial 
any other writing signed by that company, containing 
any acknowledgment or promise with reference to the 




16 


bonds. It may therefore be conceded that, if Rem. Rev. 
Stat., Sec. 176, is applicable to the instant situation, 
appellant’s action must be held to have been barred by 
the Statute of Limitations. 

It will be observed that Rem. Rev. Stat., Sec. 176, 
above quoted, related to an “acknowledgment” or 
“promise”, each of which quoted terms, as we con¬ 
strue them, has reference to a unilateral act or state¬ 
ment. It will further be noted that the statute states 
simply that such unilateral action, that is, a mere “ac¬ 
knowledgment” or “promise” on the part of the 
obligor, is not, of itself, sufficient evidence of a con¬ 
tract unless such acknowledgment or promise be in 
writing. In the case at bar, however, we have more 
than a mere acknowledgment or promise on the part 
of the obligor; we have a valid, binding contract, which, 
under the rule laid down in the Nelson and Stankev 
cases, supra, is supported by contemporaneous con¬ 
sideration. Stating the proposition somewhat differ¬ 
ently, we have not merely a single element, such as an 
acknowledgment or unilateral promise which, of itself, 
is insufficient evidence of a contract; we have, rather, 
all the elements necessary to constitute a valid, mu¬ 
tually binding contract between the parties to be bound. 
In that situation, Rem. Rev. Stat., Sec. 176, does not 
apply. 

Our statute, like those of many other states in this 
country, is based upon the so-called Lord Tenterden’s 
Act (9 George IV, c. 14, Sec. 1). Discussing the effect 
of such statutes, Professor Williston, in his work on 
contracts, savs categorically: 

“A new promise which is supported by contempo¬ 
raneous consideration is not within the terms of such 
statutes (statutes based on Lord Tenterden’s Act) 
... ” 1 Williston Contracts (Williston & Thomp¬ 
son, Rev. ed., 1937), 547, Sec. 164. 

The following cases, representing the weight of author¬ 
ity in this country, support that statement: Christian 
Women’s Board of Missions v. Clark, 140 Ark. 262, 215 
S.W. 631; Weideman v. Peterson’s Estate, 129 Neb. 74, 
261 N.W. 150; Devine v. Murphy, 168 Mass. 249, 46 
N.E. 1066; Schwartz v. Edmunds, 20 Cal. App. (2d) 
530, 67 P. (2d) 351; In re Gould, 257 App. Div. 109, 
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12 N.Y. Supp. 664 (Reversed on another point in 382 
N.Y. 132, 25 N.E. (2d) 877); Murtha v. Donolioo, 149 
Wis. 481,134 N.W. 406,136 N.W. 158, 41 L.R.A. (N.S.) 
246; Zuehlke v. Irvin, 32 S.W. (2d) (Tex. Civ. App.) 
86S; Heiscli v. Adams, 81 Tex. 94, 16 S.W. 790, clari¬ 
fied in Wells v. Moor, 42 Tex. Civ. App. 47, 93 S.W. 
220; but see, contra, Tolleson v. McAllister, 33 S.W. 
(2d) (Tex. Civ. App.) 573. See, also, as supporting 
the rule, Burnett v. Turner, 105 Ark. 290,151 S.W. 249, 
and Graham v. Stanton, 177 Mass. 321, 58 N.E. 1023. 

The theory underlying the reasoning and holding of 
the authorities above cited is aptly stated in the fol¬ 
lowing quotation from one of those cases: 

“The distinction between the present case and 
those within the purview of our statute of limita¬ 
tions is that in the instant case the effect of the oral 
agreement alleged herein is that the latter is a sepa¬ 
rate, distinct and independent contract into which 
the obligations of the original undertaking become 
only an element of its consideration.” (Italics ours.) 
Weideman v. Peterson’s Estate, supra. 

We recognize the fact that, upon the point under dis¬ 
cussion, there is some authority to the contrary. Re¬ 
spondents cite two cases which undoubtedly support 
their contention: Perry v. Ellis, 62 Miss. 711, and In re 
Sleezer’s Estate, 209 Iowa 56, 227 N.W. 644. See, also, 
Tolleson v. McAllister, 33 S.W. (2d) (Tex. Civ. App.) 
573. We prefer, however, to follow the weight of au¬ 
thority, as indicated by the cases previously cited. 

It is respectfully submitted that the Court erred in deny¬ 
ing relief to plaintiff on the claim for $7,323.54. 

3. Refusal to Admit Evidence of Attorney. 

We have seen from the Statement of Facts that the 
former attorney for defendant was called as a witness for 
this plaintiff. He was asked whether he had heard a con¬ 
versation between the plaintiff and the defendant, concern¬ 
ing payment of money to this plaintiff by this defendant. 
The Court refused to let him testify to any conversation 
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which occurred when the witness was attorney for the de- 
fendant, although a third party was present. 

Certainly, that was error. Especially, when plaintiff of¬ 
fered to prove the contract by this witness. 

In Tutson v. Holland, 60 App. D. C. 188, 190, (50 F. 2d 
338) we find: 

We pass, therefore, to the only other two questions 
for decision. The first of these, as we have already 
seen, relates to the admission in evidence, over plain¬ 
tiff’s objection, of the testimony of a certain attorney 
at law who had represented plaintiff in the negotia¬ 
tions leading to the making of the contract out of which 
the suit grows. The attorney’s name was Smith, and 
when he was first placed on the stand by the defendant 
at the hearing before the master, objection was made 
to several questions which were asked on the ground 
that the answers would involve disclosure of confiden¬ 
tial communications. He was then withdrawn from the 
stand, and the question of the admissability of his evi¬ 
dence was argued before the master, and the objection 
overruled, and he was permitted to testify. We have 
carefully examined his testimony to ascertain if any 
of it came within the rule protecting communications 
between client and attorney. Neither in the assign¬ 
ments of error nor in the brief is the objectionable 
testimony specified, but, in spite of this, we have ex¬ 
amined for ourselves the record to determine if it was 
to be found. All that appears is that the witness, as 
counsel for the plaintiff, received several communica¬ 
tions from defendant which he transmitted to his client. 
This we think could properly be shown. The state¬ 
ments made by his client which he was asked to repeat 
were all statements made in the presence of defendant 
at a conference in which the three participated. In 
these circumstances, the statements were not privi¬ 
leged, nor were they within the scope of confidential 
communications which courts protect. The rule of 
privileged communications arose in order that a party 
might with safety completely inform his attorney as 
to the matters in which he is employed to the end that 
the attorney might act with full understanding of them. 
The limits of the rule, however, are well defined, and 
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as its tendency to stifle a full disclosure of the truth, 
courts have been careful to confine it within its legiti¬ 
mate scope, and so it has been held that the rule does 
not apply to the discovery of facts within the knowl¬ 
edge of an attorney which were not communicated by 
a client, though he became acquainted with such facts 
while engaged as attorney for his client. Crosby v. 
Berger, 11 Paige 377, 42 Am. Dec. 117.- And in that 
case it was said that an attorney is bound to produce 
letters communicated to him from collateral quarters, 
and to answer as to matters of fact as distinguished 
from matters communicated to him by his client in pro¬ 
fessional confidence. And in York v. U. S. (C.C.A. 
8tli), 224 Fed. 88, 91, it was held that the presence of 
a third party, particularly if he is an opposing party, 
indicates that the communication is not confidential or 
privileged. See also Greenleaf on Evidence (16th Ed.) 
Sec. 246. We must therefore conclude that this point 
is without merit. 

In the case at bar, the refusal of the trial court to admit 
the proffered testimony of the attorney was reversible 
error. 


CONCLUSION. 


This case should be reversed with directions to grant a 
new trial. 


Respectfully submitted, 


Chapin B. Bauman, 

John H. Burnett, 

Attorneys for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

173 Filed Feb 5 1945 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR TI1E DISTRICT OF COLUMBIA 

No. 275S7 

Ida Cafkitz, 1010 Varnum Street, N. \\\, Washington, D. C., 

Plaintiff, 

v. 

Max Kozr.ow, 315 H Street, N. W., Washington, D. C., 

Defendant. 

Complaint for Money Lent 

1. Jurisdiction is founded on the Code of Laws for the 
District of Columbia and the general jurisdiction of this 
Court. 

2. Defendant owes plaintiff, to-wit, Eleven Thousand 
($11,000.00) Dollars for money lent by plaintiff to defendant 
from, to-wit, January 1, 1924 until, to-wit, January 1, 1930 
and, to-wit, One Thousand ($1,000.00) Dollars for money 
lent by plaintiff to defendant from, to-wit, January 1, 1942 
until, to-wit, October 30, 1942, during which latter period 
defendant promised to pay to plaintiff the sums of money 
advanced during said former period after plaintiff had ad¬ 
vanced said sum of, to-wit, One Thousand ($1,000.00) 
Dollars. 

Wherefore, plaintiff demands judgment against defend¬ 
ant for the sum of Twelve Thousand ($12,000.00) Dollars, 
interest and costs. 

Bauman & Burnett 
600 F Street, N. W., 
Attorneys for Plaintiff 

By John II. Burnett 
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Filed Mar 15 1945 
Answer of the Defendant ~ 

First Defense 


The Complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense 

That part of plaintiff’s alleged cause of action wherein 
she claims the sum of $11,000.00 did not accrue within three 
years next before the commencement of this action. 

Third Defense 

Defendant denies that he is indebted to the plaintiff in 
the amount claimed or in any amount whatsoever. 

Wherefore defendant prays: (1) that he may have judg¬ 
ment against plaintiff because the Complaint fails to state a 
claim upon which relief can be granted, or (2) because 
plaintiff’s action is barred by limitations, or (5) the plain¬ 
tiff is not entitled to the relief claimed. 

I. H. Minovitz, 

Atty. for Defendant , 

142G G St., N. W. 

*#♦###### 

175 Filed Feb 12 1947 

Findings of Facts and Conclusions of Law 

Upon consideration of the Complaint filed herein, and 
trial having been had with testimony taken, the Court finds 
the following facts: 

1. That the indebtedness, recovery of which is sought 
here, had long been barred by the statue of limitation. 

2. That there was no new contract or agreement, sup¬ 
ported by consideration, which would revive the old indebt¬ 
edness and remove the bar of the statue of limitations. 

The Court makes the following conclusions of law: 
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The indebtedness which is sought to be recovered has long 
been barred by the statue of limitations and therefore there 
must be a finding in this case for the defendant. 

F. Dickinson Letts, 

Justice 

Seen, Feb. 12,1947 
John H. Burnett, 

Atty. for Plaintiff. 

##****••• 


176 Filed Feb 12 1947 

Judgment 

Upon consideration of the evidence adduced at the trial 
of the above entitled cause of action and it appearing to the 
Court that the plaintiff failed to carry the burden of proving 
the existence of a new contract whereby the indebtedness, 
which was the subject matter of this suit, was revived and 
removed from the operation of the Statue of Limitations, 
it is by the Court this 12 day of February, 1947, 

Adjudged, Ordered and Decreed: That a judgment for 
the defendant be entered in the above entitled cause of 
action. 

F. Dickinson Letts, 

Justice 

Seen, Feb. 12,1947 
John H. Burnett 

**#*##•*• 

177 Memoranda 
Feb 19 1947 

Motion for new trial filed. 

Mar 4 1947 

Order overruling motion for new trial filed. 

• •••••••• 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

Civil Action No. 27,609. 

Abe Koslow, Plaintiff , 
v. 

Max Koslow, Defendant. 

Thursday, January 2, 1947. 
Washington, D. C. 

The above-entitled causes came on for trial before Asso¬ 
ciate Justice F. Dickinson Letts, in Civil Division No. 5, 
at 1:30 o ’clock p. m. 

• #*#***** 

3 Evidence on Behalf of Plaintiff Ida Cafritz. 

Martin F. O’Donoghue was called as a witness for and 
on behalf of the Plaintiff and, having been first duly sworn, 
was examined and testified as follows: 

4 Direct Examination 
By Mr. Burnett: 

Q. Your name is Martin F. O’Donoghue? A. Martin F. 
O’Donoghue, yes. 

Q. You are a member of the Bar of this Court, are you? 
A. I am. 

Q. Mr. O’Donoghue, you appeared as counsel for Mr. 
Max Koslow in the case of Koslow versus Koslow, Civil 
Action 13808? A. Yes, I did. 

Q. You filed a complaint on behalf of Mr. Koslow in that 
case ? A. I did. 

Q. Mr. O’Donoghue, prior to the filing of that action, 
was there a conversation between you and Mr. Koslow and 
Mrs. Cafritz, or was there a conversation between you and 
Mr. Koslow when Mrs. Cafritz was present concerning pay¬ 
ment by Mr. Max Koslow of something to Mrs. Cafritz? 

The Witness: Do you raise any question of privilege 
here? 
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Mr. Ford: Yes, I will raise it now; if you think it is in¬ 
volved I will raise it. 

Mr. Burnett: We contend the statement was made in the 
presence of a third person, so there is no privilege. Any 
statement Mr. Koslow may have made to Mr. O’Dono¬ 
ghue when they were by themselves, there is a privilege. 
But where there is a third party present there isn’t. 

5 The Court: I think the test is whether the witness 
got the information concerning which he is asked 

to testifv bv reason of his confidential relation. 

* v 

Mr. Burnett: That is the test, no doubt, if the Court 
please. But if there is a third party present, then there 
is no privilege; the privilege is waived. 

The Court: Nevertheless, the Court thinks this witness 
would have gathered any information that was so obtained 
from his client by reason of his profession. 

I sustain the objection. 

Mr. Burnett: It is offered to prove, if the Court please, 
that at that time, prior to the filing of the suit, that Mr. 
Max Koslow said to Mrs. Ida Cafritz, the plaintiff in one of 
these actions here, that he, Max Koslow, would repay her 
all of the money that she had theretofore advanced to him 
if she, Mrs. Cafritz, would pay his expenses or see him 
through that litigation Civil Action 13808. 

By Mr. Burnett: 

Q. You were present, of course, at the trial of this case, 
Mr. 0 ’Donoghue ? A. I was. 

Q. Did you there hear Mr. Koslow testify? A. I did, yes. 
Q. Do you have any recollection, specifically, Mr. 
0’Donoghue, respecting Mr. Max Koslow’s testimony 

6 as to where he obtained the money with which to 
buy the property described in that civil action? 

###***#*# 

The Witness: Yes, he did. He testified in this court 
room before Judge Letts that the money was advanced to 
him by Mrs. Ida Cafritz for the purchasing of the grocery 
store and for the purchasing of real estate, and that she also 
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extended him credit and permitted him after the store was 
opened up here in Washington to use her credit District 
Wholesale Grocers’ Association. We had the checks here 
and it is all a part of the record. 

By Mr. Burnett: 

Q. The checks of which you spoke just then, do you think 
you could recognize them if you saw them? A. I could, 
yes. 

Q. I will show you some- 

Mr. Ford (Interposing): May I understand we arc now 
talking about checks that were used in evidence ? 

Mr. Burnett: Yes. 

By Mr. Burnett: 

Q. I will show you some checks, Mr. O’Donoghue, and 
ask vou if you could look through them and see if you could 
say that they were some of the checks that were used 
7 or produced at the trial of which you spoke ? A. Yes, 
they look like the checks that I am turning over here. 
Yes, these are the checks we had down there. 

Mr. Burnett: Do you want to see them, Mr. Ford? 

Mr. Ford: No, I thought I would wait. They said all the 
checks. 

Mr. Burnett: Might I put those in one envelope and ask 
the Clerk to mark it as Cafritz number 1, please? 

The Court: And you are offering it? 

Mr. Burnett: Not just at this minute. I will in a few 
seconds. 

The Court: Mark them for identification, then. Has any¬ 
one counted the checks? 

Mr. Burnett: Sir? 

The Court: Has anyone counted the checks? 

Mr. Burnett: No, I haven’t counted them. I can very 
quickly count them. I make it forty-two (42). 

The Court: The exhibit so identified consists of approxi¬ 
mately forty-two checks. 
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(The checks (42) referred to were placed in an enve¬ 
lope and marked Plaintiff Cafritz No. 1 for identifica¬ 
tion.) 

Mr. Burnett: Now some of those checks are torn in two, 
but those that are torn in two, the halves that we have in 
there are counted as one. 

Mr. Ford: I take it the forty-two will be in one 
8 envelope, approximately? 

Mr. Burnett: That is right. 

By Mr. Burnett: 

Q. Now you say Mr. Max Koslow testified at the trial con¬ 
cerning those checks. What was the substantial part, the 
substance of his testimony concerning those checks? A. 
That this was money, these checks represented money that 
was advanced to him by his sister, Ida Cafritz. 

Q. The checks are made payable to Lottie Koslow? A. 
That was his wife. 

Q. And what was his testimony, if you recollect, of any¬ 
thing concerning that? A. That she transacted all of his 
business for him. 

Q. And that was the reason for the checks being made 
payable to her? A. Yes. 

#*###*### 

11 Cross Examination 

By Mr. Ford: 

Q. So there will be no question about it, Mr. O’Donoghue, 
when you say that you were in the court room and heard 
Mr. Koslow testify, all of the things that you said he 
testified to were testified at the trial, were they? A. Yes, 
they were. 

Q. Now I noticed when you picked up the checks, Mr. 
O’Donoghue, the 40-some checks, you looked at them. Was 
there something on there by which you identified those 
checks as being checks which were used in the trial? A. 
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No, there isn’t, other than the fact that to go back during 
that period of time, and they were drawn on the Mount 
Vernon Savings Bank where Mrs. Cafritz had her ac- 

12 count, and having seen the checks before I recall 
them. 

Q. Other than those two things that appear on the checks, 
the 40-some checks- A. Yes? 

Q. Do you now swear that each and every one of those 
forty-two were used at that trial? A. I would, yes. And 
there is another identifying feature on the checks that gives 
credence to that statement, namely, that they had been torn 
in half, and I had all of the checks in my office that had been 
used at the trial, and Mr. Koslow came in one afternoon 
while I was out of the office and got that file out from my 
secretary and took out all of those checks that were evi¬ 
dence of the indebtedness to Mrs. Cafritz, and these are 
the checks. 

Q. Where does the tearing up come into it? A. Because 
they are torn in half. 

Q. Well you didn’t tell us that he tore them in half in 
your office. You just told us he took checks out of your file. 
A. That is right. 

Q. Where does the tearing in half refresh your recollec¬ 
tion? A. Because later Abe Koslow told me that he had 
torn them in half. 

Q. So that it is because of something that the gen- 

13 tleman told you happened, is one of the reasons why 
you say those are the checks? A. They are the 

checks, Mr. Ford, and the further fact- 

Q. My question is, the fact that this gentleman here told 
you the checks were torn in half, is that any reason why 
you, today, have identified those as being the checks be¬ 
cause those are torn, he having told you they were torn; 
is that it? A. The checks are dated during the period from 
1934 through ’37. They are drawn on the Mount Vernon 
S<Mngs Bank. And they were the checks that I had in my 
possession and went over; and since they were the checks 
that were taken out by Mr. Koslow and Mr. Koslow told his 









brother that he had torn them and they are now torn in 
half and have pins in them, they only give further weight 
that they are the checks we used at the trial. 

Q. So that the statement by this gentleman to you, orally 
made, and by the way was that in the presence of this 
gentleman here ? A. No, it wasn’t, so that is hearsay. 

Q. Then the statement that this gentleman made to you 
that the checks had been torn assists you in some degree, 
does it, in saying these were the checks used at the trial? 
A. Yes, it does. 

Q. Then I understood you to say that another element 
that made you identify each one of them was that it 

14 was on the Mount Vernon Bank? A. That is right. 

Q. And that you couple that up with the fact that 
she had an account with that particular bank? A. Most 
of the checks that she had at that time that she had ad¬ 
vanced to him cleared through there. 

Q. So that if you were shown some checks during this 
same period of time as those checks which bore that 
woman’s name and bore a date in that period and were 
drawn on the Mount Vernon Bank, would you attribute that 
to checks that he had, those three elements put together? 
A. And if they were payable to Lottie Koslow, I possibly 
would, yes. 

#***#*### 

Ida Cafritz, Plaintiff, was called as a witness in her own 
behalf, and having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Burnett: 

Q. Your full name is Ida Cafritz? A. That is right. 

Q. And you filed this suit here against your brother, 

15 Max Koslow? A. That is right. 

Q. Now, do you remember another suit that was 
filed in this court bv vour brother Max Koslow against his 
son and his wife? A. Yes. 
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Q. Now that suit was filed November 28, 1941, that is 
the complaint that was filed. Now before that time, where 
was your brother staying? A. Before the trial, you mean? 

Q. Yes. A. In my house. 

Q. Now at that time, did your brother have any money 
of any kind that you know of? A. No, he didn’t seem to, 
because he always asked me for some. 

Q. And had you or not—just answer yes or no—had you 
or not given him money before that time? A. Yes. 

Q. Will you give me that answer again? A. Yes. 

Q. 1 will show you these checks, Cafritz 1, - A. I 

will put my glasses on. 

Q. I will show you these papers, rather. Some of them 
are checks that are pinned together, and others are 

16 half checks. I will show you these and ask you if you 
can identify them? Just yes or no. A. Yes. 

Q. Now you have looked at them since this case started 
several times; is that right? A. Y"es, I have. 

Mr. Burnett: Do you want her to go through each one of 
them? 

Mr. Ford: No, no indeed. I think we can concede that 
that is her signature on the checks, that is, to say she is the 
issuer of the checks. 

By Mr. Burnett: 

Q. And these checks that I see that are legible, most of 
them-A. Are made to his wife. 

Q. Most of them are made to Lottie Koslow? A. That is 
right. 

Q. Who is Lottie Koslow? A. That was his wife. 

The Court: Who? 

The Witness: That was Max Koslow’s wife. 

By Mr. Burnett: 

Q. And what was the occasion for you giving these 
checks, either to Lottie Koslow or Max Koslow? A. Well, 
they needed the money, they were broke. 

17 Q. And before this suit, Civil Action 13808 was 
filed, did you have a conversation with your brother 
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Max about these checks, Cafritz number 1? A. Yes, many 
times, and he always promised to pay me. 

Q. For any reason, or did he say why he would pay you 
or make any condition of it ? A. The last time he told me he 
would pay me was when he was in trouble with his wife, and 
he came to me and asked me to help him and I said no, I 
couldn’t help you any more you owe me so much. He said, 
“please, if you help me I will pay you back.” I didn’t want 

to do it and my daughter came out- 

*•#*•*•## 

The Witness: Anyway he came to my daughter’s store. 
He didn’t know where I lived at he said, at the time we 
weren’t living on Varnum Street. 

By Mr. Burnett: 

Q. You weren’t there when he came to the daugh- 
18 ter’s store? Were you there? A. No. 

Q. Don’t tell us something somebody told you. 
You just answer the questions and I think we will get along 
much faster. A. Well I came to the store and I found him 
there and my daughter came outside, my daughter and I 
came outside; he didn’t come in the store and I didn’t 
either. I met him on Ninth Street,- 

Q. Excuse me, that is when you first saw him? A. That 
is right. 

Q. That was before he said anything to you about paying 
this money back to him? A. He told me on the telephone 
that he was down and out, and that he needed my help and 
I said I couldn’t do it. 

Q. Yes. A. And then he said, “well you have to see me, 
it will be different from now on,” so I said all right, as a 
sister would be, and I said I will meet you downtown and I 
met him. 

Q. Now, did you give him any money? A. That day, no. 

Q. Well I mean at some time later? A. Oh yes. 

Mr. Burnett: Now I will ask the clerk to mark Cafritz 3 
and Cafritz 4. 
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(The documents referred to were thereupon marked 
Plaintiff Cafritz Exhibits 3 and 4 for identification.) 

19 By Mr. Burnett: 

Q. Can you identify Cafritz 3, the signature on that? A. 
That is my daughter’s. 

Q. And on number 4, can you identify that? A. That is 
also Tillie Cafritz Brown; that is my daughter. 
iQ. That is your daughter’s signature? A. That is right. 

Q. Now on or about the 30th of September, did you give 
your brother Max Koslow any money? A. When is that? 

Q. 1941. A. I gave him the money to give to my daughter 
to make the checks; I didn’t want her to know I gave it to 
him. 

Q. How much money did you give him? A. I gave him 
twenty-five, and I gave him fifty. 

Q. Well, now, wait a minute, on September 30th you gave 
him one amount of money? A. Well, I gave him some 
money—first of all I gave him some money to live on. 

Q. No, no, let’s just stick to these two occasions, Septem¬ 
ber 30,1941- A. Yes, well I gave him that money. 

Q. How much? A. Twenty-five dollars ($25.00). 

20 Q. And then on October 11th? A. I gave him fifty 
dollars ($50.00). 

Q. And then on June 8, 1942? A. I gave that to Mr. 
O ’Donoghue. 

Q. Now wait a minute, Cafritz exhibit number 2, you re¬ 
ceived this from Mr. O’Donoghue? A. Yes; I told my 
brother I was going to give him some money. 

Q. Give who some money? A. Mr. O’Donoghue. 

Q. For what reason? A. For the law suit he was 
carrying. 

Q. Well, to pay Mr. O’Donoghue? A. To pay him as 
part, or something. 

Q. For his fee ? A. That is right. 

Q. And Mr. O’Donoghue gave you the receipt? A. That 
is right. 

Q. And during the time that the case was getting ready 
to be filed, and then after it was filed, did you make any ad- 
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vancements or give your brother Max any money ? A. Yes, 

I did, I gave him cash, one winter I went to Florida- 

Q. No, no, 1 am talking about the time before this suit 
wms filed. A. Well I gave him money, 1 gave him 

21 money when I went away from home. I handed him 
over a couple of hundred dollars and told him “here, 

that will tide you over. ’ ’ 

Q. Did you give him any more money? A. I kept giving 
him money, whenever he asked for it. 

Q. Well, have you any idea as to how much money you 
advanced to him aside from the amount shown on these 
three exhibits? A. Well, I don’t exactly know but I figure it 

is in between seven and eight- 

Q. At least $700.00? A. At least. 

Q. Now, the checks in Cafritz Exhibit No. 1- A. Yes? 

Mr. Burnett: I think I may say, with Your Honor’s per¬ 
mission, that they have been totalled on an adding machine 
and they show that there is $4,333.54. 

By Mr. Burnett: 

Q. Now, aside from those checks, prior to September of 
1941, when your brother Max Koslow was in New Haven, 
had you advanced him any other money? A. Yes. 

Q. Now, how much did you advance him? A. 1 gave him 
$2,000 cash to straighten out his mortgage on Lord Street in 
New Haven. 

22 Q. Yes? A. And then I kept paying for all the 
taxes and everything for the other properties he had. 

Q. Well, do you know the exact amount of any other 
figure? A. 1 couldn’t start to figure. It was mostly the 
checks are destroyed. I don’t know. 

Q. Now, so far as, say, the store money is concerned, 
do you know how much money you gave him of that? A. 
Well, I opened the store. 

Q. No, no; do you know how much it was? A. I figure 
around $3500 or $4,000, with the merchandise and the 
equipment of the place and the rent. 

Q. At least $3500? A. Yes, and the agent. , . 
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Q. And that is besides the checks that you have here? 
A. That is right. 

#**#*#•#• 

23 By Mr. Burnett: 

Q. Was anyone present when you talked to your brother 
Max Koslow about him paying you some money? A. My 
daughter, Mrs. Brown. 

*##»•###♦ 

Q. And Mrs. Brown was present when you had this con¬ 
versation with your brother Max that you have just spoken 
of? A. That is right. 

Mr. Burnett: You may inquire. 

The Court: What were those checks? 

Mr. Burnett: $4,333.54 total. Then she said she gave him 
$2,000 in cash. And the balance of our claim we will prove 
by a written instrument, if the Court please, where she says 
she gave him $3,000 or some such. 
*#**•••*# 

24 Cross Examination 

By Mr. Ford: 

Q. Now you spoke of a conversation taking place at which 
time a Mrs. Brown was present, that is, the lady who left 
the court? A. That is right. 

Q. When was it that that conversation took place that 
Mrs. Brown was present? A. Well, what do you mean? 

Q. When? A. Well, that was about when the trial was 
coming on, about 19411 guess. I can’t tell the exact date. 

Q. Well 1 will see if we can’t locate it approximately. For 
instance, the trial, rather not the trial but the suit was filed 
in November 1941. A. Yes. 

Q. Now place that time in your mind. That was the day 
the suit was filed, not the trial. Now was it before that 
date, before the suit was filed that this conversation 
took place with Mrs. Brown? A. You mean before 
the suit with him and his wife ? 
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Q. Yes, before this suit, you remember the suit you spoke 
about before? A. Yes. Yes I do remember, I want to get it 
clear, that is all. 

Q. This is the suit I am talking about. A. I understand. 

Q. And this is the date, November 28,1941. A. Yes. 

Q. Now was it before that date, November 28, of 1941, 
when the conversation took place between you and Mrs. 
Brown. A. Well, it may be a week or so before, because 
we had to get a lawyer. 

Q. So that, if it was a week or so before, we can locate it 
as being in the month of November? A. Well, maybe, I 
don’t know the exact date. 

Q. I am not asking you for it, I am just giving you a 
whole month now. This is the latter part of the month, the 
28th day. Now if the conversation was held a few weeks 
before, that would put it in the month of November, 1941? 
A. Yes, well that is right. 

Q. But at least you are quite sure it was before the suit 
was filed? A. Oh yes, because that is why we had to get a 
lawyer. 

Q. Could it possibly have been in October, either 
26 October or November, 1941? A. Well, in between 
there, I don’t know. 

Q. What is this Mrs. Brown? Was anyone else present 
when the conversation took place? A. No, because Mr. 
Koslow, Mrs. Brown and myself- 

Q. Your brother, you, and Mrs. Brown? A. That is 
right. 

Q. And no one else? A. No. 

Q. Now where did it take place? A. Ninth Street. 

Q. Whereabouts on Ninth Street? A. Ninth and L, right 
in front of my daughter’s liquor store. 

Q. And it was in the daytime, was it? A. In the after¬ 
noon. 

Q. Now when you came to that liquor store, did you come 
with your brother? A. No. 

Q. Did you come with Mrs. Browm? A. No. 
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Q. You came by yourself? A. My husband took me 
down, and Mrs. Brown was in the store. 

Q. Well when your husband took you down, I take 

27 it your husband left you there, he didn’t wait? A. 
That is right. 

Q. And when you got there Mrs. Brown was in the liquor 
store? A. That is right. 

Q. What was she doing? A. That is her store; she stays 
in there. 

Q. Where was your brotiier, Max? A. He was inside and 
then he came out, when I came over I didn’t want to go in 
the store to talk about it and I called him out. 

Q. Okay. Now did you go in the store at any time and 
talk about it? A. No, I didn’t talk in the store. 

Q. You didn’t want to talk in the store at all about any of 
your dealings with your brother, right? A. Not at that 
time. 

Q. This is the time I am talking about. A. That is right. 

Q. So Mrs. Brown was in the store, then your brother 
Max came out of the store, so that you could talk to him 
without discussing any matters at all in the store; is that 
right ? A. That is right. 

Q. And you at no time went in the store and dis- 

28 cussed the matter, did you? A. No, but I talked to 
my daughter on the phone from home. 

Q. No, no, my question is, that this occasion you at no 
time went into the liquor store? A. No, I didn’t go in to 
discuss that. 

Q. Now when your brother came out, did he come out at 
your request, out of the liquor store? A. He was waiting 
for me, ves. 

Q. All right, then that put two of you outside the liquor 
store, you and your brother, to discuss the matter you did 
not want to discuss in the liquor store? A. My daughter 
was out, too, at the same time. 

Q. When did she come out? A. When he came out. 

Q. Mrs. Brown came out, did she? A. Yes. 
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Q. Well, if all who were in the liquor store came out of 
the liquor store to discuss with you these affairs in front of 
it, why didn’t you discuss it in the liquor store, if everybody 
in there came out? A. It is not everybody; she had clerks, 
and I didn’t want them to know that. 

Q. Now what did you have particularly in mind when you 
wanted Mrs. Brown to discuss it out on the street? 

29 Why did you want her there? A. I didn’t have any¬ 
thing particular in mind at all, but when I talked to 

her she said, “Mother he looks very bad and you had better 
come down,” so when I came down- 

Q. I am not asking you about a telephone call. 

Mr. Burnett: You asked her why. 

The Witness: You asked me why and I am telling you. 

By Mr. Ford: 

Q. Go ahead. A. Then she came out, she thinks, well she 
didn’t want me to be there alone, she wanted to know what 
it was, and at the same time I was sick and she came out and 
listened. 

1 told him no, “I wasn’t going to do anything for you, you 
have not spoken to me and right now you are in trouble 
again and there you are.” He said, “well, if you help me 
this time I will repay you every nickel I owe you” and I 
looked at my daughter, my daughter looked at me and we 
didn’t say anything, and I said I would see. Well, the next 
day he came up to the house. 

Q. So that when he said that to you, you didn’t accept it, 
you said you would think it over, you would see. By saying 
you would see you mean you didn’t agree at that point to do 
anything, did you? A. How could I? I didn’t know what 
it was. 

Q. That is right, so that the fact is you didn’t agree 

30 at that time? A. Not at that moment, no. 

Q. That is the time I am talking about. Then you 
left him by saying to him I will see, is that right? A. I told 
him where I was at and I would see about it. 

Q. Okay. Then you went away? A. That is right. 
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Q. When is the next time you saw your brother after 
that? A. The next day he came to the house, and we talked 
the whole matter over, my daughter was home, my daughter 
lived with me. 

Q. Who was present then? A. My daughter and myself 
and him, and we went in the parlor and talked it all over and 
we decided to get a different lawyer. 

Q. Wait a minute, you decided to get a different lawyer 
from whom? A. He had already done something, he had 
lawyers before he came to me, and he couldn’t accomplish 
anything. 

Q. Who decided to get other lawyers? A. I did. 

Q. Okay. Who did you decide to get? A. Well, Martin 
0 ’Donoghue. 

Q. Did you get him? A. My daughter called him on the 
phone because she did business with him before. 

31 Q. My question is, did you get him? A. No, my 
daughter did. 

Q. So you didn’t have dealings with Mr. 0’Donoghue? 
A. I had to after I came down there with him. 

Q. How much later was that? A. I just kept going day 
after day, I was busy with him all of the time. 

Q. Yes. How long was that; do you remember? A. I 
don’t know. What do you mean, how long? 

Q. Well, for instance, let me refresh your recollection. 
This exhibit, and I am handing the witness Cafritz Exhibit 
No. 2 for identification, is dated in June of 1942? A. Yes. 

Q. That purports to be where you gave a hundred dollars 
to Mr. 0’Donoghue? A. That is right. 

Q. Well is this the first money you gave Mr. 0’Donoghue 
to represent your brother? A. No, I gave him the money 
to start the case with when I went down there, the expense 
of the Court, I don’t recollect how much it was. 

Q. Do you have any check or any other- A. No, I 

didn’t. 

Q. Or any receipt like this one that you got from 

32 Mr. 0’Donoghue? A. Well, I had some I think. 








20 


Q. Where are they? A. I haven’t got any, they 
have been destroyed, as the checks have been. 

Q. Now, when you gave the money to Mr. O’Donoghue, 
this hundred dollars, that is a retained amount, a retainer 
fee, is it? A. Yes, part of it. 

Q. That is right, so you were to retain Mr. O’Donoghue 
for your brother and in June you gave him this hundred- 
dollar retainer fee? A. That is after I gave him the first 
money for the case. 

Q. That was eight months, was it not? A. I don’t re¬ 
member. 

Q. That was eight months after you said you had the con¬ 
versation with him when Mrs. Brown was present that you 
gave the lawyer the hundred-dollar retainer, right? A. 
Yes. I don’t know if it was eight or six months. 

Mr. Ford: I have no further questions. 

Redirect Examination 
By Mr. Burnett: 

Q. Mrs. Cafritz, did your brother tell you just once that 
he would repay you if you would take care of his expenses 
for this Civil Action 13808, or was it several times? A. He 
didn’t tell me once; he lived with me and he told it 
33 to me fifteen times a day. He set me crazv. 

Q. And he told you that as late as the date on or 
about the date that you gave Mr. O’Donoghue the money? 
A. I told him I would give him some money. 

Mr. Ford: I didn’t quite get that. 

Recross Examination 
By Mr. Ford: 

Q. Did you say he told you the same thing fifty times a 
day? A. Fifteen times a day. 

Q. Fifteen times a day between November and June of 
1942? A. That is right. 

Q. Is that what you just said? A. Yes. If you lived with 
him you would know. 
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Abe Koslow was called as a witness for and on behalf of 
the Plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Redirect Examination 

By Mr. Burnett: 

34 Q. Your full name is Abe Koslow? A. Abe 
Koslow. 

Q. You are the brother of Max Koslow, and of Mrs. 
Cafritz who just preceded you on the stand? A. That is 
right. 

Q. Do you recollect, Mr. Koslow, going to Mr. O’Dono- 
ghue’s office with your brother Max Koslow and getting 
some checks? A. Yes, sir, I went with him. 

Q. I will show you what has been marked for identifica¬ 
tion, Cafritz Number 1. You have looked at those checks 
prior to this time? A. Well I exactly didn’t look at the 
checks, I just found the checks. 

Q. Well, now, wait a minute; did you get some checks 
from Mr. O’Donoghue’s office or did your brother get them? 
A. He got them, he got them in the brief case, all the papers. 

Q. Now what did you do after that, where did you go? 
A. Well, we went home. 

Q. Your brother Max with you? A. He went to my 

house, and he went down- 

Q. Before we come to that, did you have any conversation 
with your brother Max there? A. Yes. 

Q. About what Mrs. Cafritz had advanced to Max 

35 for the store in New Haven? A. For the store in 
New Haven, well yes. 

«•**•••«# 

By Mr. Burnett: 

Q. I show you what has been marked Cafritz number 5 
for identification. Do you recognize that—just yes or no. 

A. Well, I recognize it in a way, because at that time- 

The Court: Just answer his question. 
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By Mr. Burnett: 

Q. Whose handwriting is that.' A. That is my boy's 
writing. 

Q. Your boy’s name is Clifford? A. Clifford. 

Q. Now, will you tell the Court how the items that are 
shown on there were arrived at or where you got 

36 those figures? A. Well, those figures was- 

The Court: You haven’t asked him where he saw it 
or anything about it. 

By Mr. Burnett: 

Q. You had some checks with you? A. Yes, he took out 
a whole bundle of checks. 

Mr. Ford: Where? Where? 

By Mr. Burnett: 

Q. This was in your home? A. In my home. He went in 
the basement and took out all the checks, then he went up 
in the room, my boy was there and he wanted to figure up 
the checks. 

Q. Who did ? A. My brother tried to figure up the checks, 
what the store cost. 

Q. Who wrote down the figures that he called off? A. 
My boy. 

Q. Is this the paper that the figures that your boy wrote 
is on? A. Yes, with the figures. 

Q. And did your brother Max at that time, or not, say 
that that was what he owed your sister Ida for the store in 
New Haven? A. Well, he figures that the store cost, but 
more checks than that, but he took on these checks 

37 what was on the checks and he said that cost is the 
store. 

Q. Whose checks were those? A. Well, he brought them 
with him. 

Q. Who was the maker of the checks? A. The maker of 
the checks was my sister. 

Q. Your sister, Ida Cafritz? A. Yes. 






23 


I 


Q. And those figures were obtained from those checks? j 
A. Yes, he told my boy to read it over, every check, and ] 
the one he liked he told him to put it down, and that is 
what he did. 

Q. And that is $2,990 is what he said the store cost? 

A. Yes. 

Q. Now Mr. Koslow, did you later see those checks at a 
different time? A. No, I never see it. Oh, the way he was, 
he went down with the checks, with all the papers, when he 
went down we had to go away somewhere else. He went 
down in the basement and put the checks away some place. 

Q. He is your son or brother? A. My brother went down j 
in the basement with all the papers and hid it somewhere, 
between the furniture or some place, then when I went 
several months later I went to clean up the place, help take 
out the furniture or something like that, I found the checks, | 
then I turned them over to my sister. 

38 Q. Did you find the checks in the condition they 
are now in, as shown by Cafritz Number 1? A. No, 
they were wrapped up in a rubber band. 

Q. Well, were they whole, or were they torn? A. They 
were just like—torn, torn. The other half he says he 
burned it. 

Q. And what did you do with those checks? A. Those 
checks I gave to my sister back. 

Q. Mrs. Cafritz? A. Well, O’Donoghue called for turn 
and she called me and I said give her back the checks. 

******** * 

Clifford Koslow was called as a witness for and on behalf 
of the Plaintiff and, having been first duly sworn, was ex- j 
amined and testified as follows: 

Direct Examination 

i 

By Mr. Burnett: 

Q. What is your full name? A. Clifford Koslow. 

Q. And you are the son of Mr. Abe Koslow? A. That is 
right. 
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Q. I will show you what has been marked for 

39 identification Cafritz number 5 and ask you in whose 

i handwriting that is? A. That is mine. 

Q. Now when was that made, do you know? A. Well, it 
was approximately a couple of months after I got out of the 
Army. I suppose that would be about, I don’t know, prob¬ 
ably about May of 1943. 

Q. And what was the occasion for you making that note? 
How did you happen to do it? A. Well, I remember that 
my Uncle Max requested that I put those figures down, 
transcribe them from the checks to this paper to see ap¬ 
proximately how much he owed my Aunt. That is about all 
I can say. I don’t remember particularities. 

Q. And the dates that are on this paper, Cafritz Number 
5, were taken from the checks that Mr. Max Koslow told 
you to take? A. Yes, I remember that he selected a certain 
number of them, I don’t think those figures represent all 
of them. 

Q. But the amount of $2,990 is what he said he owed Mrs. 
Cafritz for the store. A. That is correct. 

##*##**## 

Mr. Burnett: If Your Honor please, our claim now is for 
the amount of the checks, $4,300, as I have told Your 

40 Honor, the $2,000 cash given to Max Koslow, and this 
$2,990. 

Thereupon 

Tillie Cafritz Brown was called as a witness for and on 
behalf of the Plaintiff and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Burnett: 

Q. Your full name is Tillie Cafritz Brown? A. Yes. 

Q. You are the daughter of Mrs. Ida Cafritz and the niece 
of Mr. Max Koslow ? A. Yes. 

Q. Mrs. Brown, do you recollect a time when your Uncle, 
Mr. Max Koslow, had some litigation here in this Court 
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with his wife and his son? A. Yes. I wasn’t present but X 
remember. 

Q. No, but you remember that time? A. Yes. 

Q. Now some time before that litigation, do you recol¬ 
lect that there was a conversation between your mother and 
Mr. Max Koslow concerning the advancement of some 
monev vour mother had? A. Yes. 

41 Q. Where was that? A. That was at our home. 

Q. Was it on one occasion or more? A. Well, he 

told my mother in my presence, one time, that he would give 
her back everything that she had ever lent him; and after 
my mother went to Florida he told me that one night when 
I was giving him his supper. 

Q. Told you what? A. That he was going to pay my 
mother back. 

Q. That is all you can recollect concerning the conversa¬ 
tion? A. Well, of course it was a lengthy conversation 
about all of the monies that she had expended, and that he 
realized that they were due her and he intended to give them 
back to her. 

Q. Did he say why or give any reason, or did she insist 
on anything? A. No, she didn’t insist; that was his way of 
repaying her for sticking with him during this litigation 
that was coming up. He wanted her help. 

Q. And what did he say about if she gave him- 

Mr. Ford: I object to this, Your Honor, as being leading. 

Mr. Burnett: She said that is all she could recollect. I 
have exhausted her recollection. I have got a right to go 
back and point to specific instances, as I understand the law. 

The Court: Let’s hear the question. 

Mr. Burnett: Well, suppose I reframe the question? 

42 By Mr. Burnett: 

Q. Mrs. Brown, you spoke of your mother, what was it 
she said, sticking by the brother? A. Yes. 

Q. What was that? A. Well, he needed financial help at 
that time. He told her he didn’t have any money, that his 
family had taken everything, that he didn’t have any money 
at all. 
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Q. And what did your uncle say that he would do? A. 
That when they went to Court and if he won the suit with 
the settlement of the property, why he would repay her at 
the termination of the suit. 

Q. And did you hear your mother say anything about 
whether or not she would see him through this litigation? 
A. Well, he was staying at the house at the time, and I live 
with my mother and he was there the entire time. 

Q. And did your uncle come to you on two different occa¬ 
sions with some money and get you to make out some 
checks? A. Yes. 

Q. I will show you Cafritz number 3 and Cafritz number 
4 and ask you if those are the checks that you made out 
when ho brought the money? A. Yes. 

Q. And did your uncle Max tell you where that 
43 money came from? A. No, I didn’t ask him. 

Q. You simply wrote the checks and gave them to 
him? A. Yes. 

Q. And that is all you know about that? A. Yes. 

Mr. Burnett: That is all. You may examine. 

Cross Examination 
By Mr. Ford: 

Q. Mrs. Brown, where did you say that conversation took 
place? A. In the living room of our home. 

Q. And that address was where? A. 1610 Varnum 
Street, N. W. 

Q. And it didn’t take place anywhere else? A. I was in 
my business most of the time, I didn’t stay with my mother 
all day. 

Q. My question was, it didn’t take place anywhere else 
except at the home on Varnum Street? A. Not to my 
knowledge. 

Q. And your liquor store is located where? A. 1100—9th 
Street, N. W. 

Q. Some five (5) from the other address, isn’t it, from 
Varnum Street? A. Yes. 
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Q. Then I understood you to say that your uncle 

44 said to your mother, “if I win the suit and obtain the 
property I will pay your mother what I owe her”; is 

that what he said? A. He wasn’t talking to me, he was 
talking to my mother. I was sitting there. 

Q. My question is, is that what he said, “if I win the suit 
and gain the property, I will pay your mother the money”; 
is that what he said, was that substantially a fair statement 
of what he said? A. Well, I know he said that if he won the 
suit that he would pay her, whether in my mind I have in¬ 
jected the other one- 

Q. You mean the house part? A. That is right. 

Q. But you are quite sure, you think it is possible that 
you injected the part about the house, but you are quite sure 
that it was only on one occasion that you heard your uncle 
mention to your mother about paying her back, and that 
occasion was in the house on Varnum Street, and at that 
occasion your uncle said to your mother “if I win the suit 
I will pay you back what I owe you”; is that it substan¬ 
tially? A. May I preface that, Mr. Ford, with one state¬ 
ment ? 

Q. First let’s establish if that is true. A. Well, my other 
statement will- 

Q. Qualify it again, you mean, other than the house 

45 qualification? A. Yes. After all, this has been quite 
some time. 

Q. I understand. But by the way, would you tell us what 
time it was that the conversation took place on Varnum 
Street? A. You mean the time of the day? 

Q. No, the year, for instance. A. Well, it was during this 
time. 

Q. You are pointing to what? A. In 1941,1 believe those 
* checks are, it was during that time that all this was going 
on. The first time I had seen him was when he came to my 
liquor store to see my mother. 

Q. I am afraid I will have to ask you to answer the ques¬ 
tion I asked you before, before you go back to the liquor 
store. 




Mr. Burnett: I submit he has asked her this one. 

The Court: I am still waiting for the answer that Mr. 
Ford asked. 

Mr. Ford: Would you kindly read this lady the question 
I put to her, particularly where I left out the element of the 
house? 

The Court: I think you can restate it quicker. 

By Mr. Ford: 

Q. Now, forgetting about the element of the house, so far 
as my question is concerned, did you state here that only, 
that is while you are on the stand, that only on one occasion 
did you hear your uncle say to your mother that he 
46 would pay her back the money that he owed her, and 
that occasion was in the house on Varnum Street 
when your uncle said to your mother, “if I win the suit I 
will pay you back what I owe you”? Now is that a true or 
untrue statement that I just put to you, Mrs. Brown? A. 
It is not untrue. 

Mr. Ford: I have no further questions. 

The Court: It is not untrue? 

The Witness: No. But I wish to add something, Your 
Honor. 

Mr. Burnett: I submit she can make any explanation now 
she wants to. 

Mr. Ford: If it is not hearsay. 

The Court: Did you say it is not true, or not untrue? 

The Witness: Not untrue. 

The Court: Now make vour qualification. 

The Witness: What I started to say was, that the first 
time I had ever seen him was the day that he came to my 
store and he was talking to my mother at great length; they 
were in the store at first and then they went outside. Dur¬ 
ing that time of course I was busy. 

By Mr. Ford: 

Q. Would you locate that time for us? A. That was be¬ 
fore these checks. It was before; that was the first 
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47 time my mother ever saw him in regard to this mat¬ 
ter, and I do recall at that time that there was some 

mention of the fact that mv mother didn’t have the neces- 
sary funds to keep him going, that he asked for help at that 
time. 

Q. I notice you said that your mother went on at quite 
some length in discussing affairs with your uncle in the 
store, and then they went outside. Now what you have told 
us, was that part of the conversation with your mother that 
went on at some length in the liquor store? A. What do 
you mean? 

Q. This conversation which you say went on between your 
uncle and your mother, did that take place in the liquor 
store? A. Yes. 

Q. I see. Now isn’t it true that no conversation took 
place in your liquor store because your mother did not want 
to discuss this matter in the liquor store, but that your 
uncle was invited outside and you and your mother and he 
went outside the liquor store and would not discuss it in 
the liquor store; isn’t that true? A. Well, we went outside. 

Q. But you did discuss these affairs in the liquor store? 
A. Well, I had at that time a very small store, where it 
was- 

The Court: Answer the question. 

By Mr. Ford: 

Q. In the store, be it big or small, was it in the 

48 store? A. Well, I could- 

The Court: I didn’t get the answer yet. What did 

she say? 

Mr. Ford: She said it could have taken place in the store. 
She is now qualifying. 

Redirect Examination 

By Mr. Burnett: 

Q. Mrs. Brown, in order to clear your testimony up, is 
your testimony that your uncle Max said that he would 
repay your mother what he owed her if he won the case, or 
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was his statement that he would repay your mother the 
money if she would see him through this litigation? 

Mr. Ford: Wait a minute, I am going to object to that 
because it is built on the premise that her statement if he 
won the case needs clearing up, and I think it was so clear 
there is no clearing up required. 

Mr. Burnett: Her direct examination was different from 
what her cross was. 

Mr. Ford: Then that is conceded by the plaintiff. I have 
no objection. 

The Court: All right. 

Mr. Burnett: I think she misunderstood. 

The Court: Objection withdrawn. 

By Mr. Burnett: 

Q. Now is your testimony that your uncle prom- 
49 ised to repay your mother if she helped him and he 
won the case, or that your uncle promised to pay 
your mother if she would advance money enough to see him 
through the litigation? A. That is what I intended. 

Q. Which one is correct? A. The latter. 

Q. The last one? A. Yes. 

Q. It isn’t conditional on him winning the case? A. No, 
I can’t say that it was. 

Mr. Burnett: That is all. 

If the Court please, we offer these exhibits, Cafritz 1 
through 5, inclusive. 

The Court: I hear no objection. They may be received. 

Mr. Ford: No objection. 

#***#*##* 

Mr. Burnett: The plaintiff Cafritz rests. 
********* 
50-a Evidence on Behalf of Defendant Max Koslow 

Thereupon 

Max Koslow, Defendant, was called as a witness in his 
own behalf, and having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Allder: 

Q. Now, Mr. Koslow, speak up please so everybody here 
can hear you, and speak slowly so they can understand you. 
Any time you don’t hear a question, please just tell me and 
I will repeat it. A. What? 

The Court: Talk out so that young lady can hear you. 

The Witness: The first time, I was with my wife- 

Mr. Allder: Wait a minute, wait a minute. Do you 
understand what I said now? You just answer the ques¬ 
tions and we will get through with this; just answer the 
questions. Please confine yourself to that. 

The Witness: All right. 

By Mr. Allder: 

Q. Now your full name, please. A. Full name? 

Q. Yes. A. Max Koslow. 

51 Q. Now, Mr. Koslow, you have heard your sister, 

Ida Cafritz, testify here as to certain sums of money 
that she loaned you; now going back to 1926, when you were 
in New Haven, do you recall that period of time? A. Yes. 

Q. You remember when you were in New Haven, 1926? 
A. Yes. 

Q. Now did your sister loan you any money while you 
were in New Haven? A. She didn’t loan me the money. 

Mr. Margolius: I couldn’t get the answer. You did or 
didn’t? 

Mr. Ford: You will have to keep your voice up. You 
have just got to. 

The Witness: Well, the money, well I will explain about 
the money. 

By Mr. Allder: 

Q. Just answer yes or no; did she loan you any money? 
A. No. 

Q. Did she at any time have any money transactions with 
you? A. I used to save money by her. 






Q. What do you mean by that? A. See, when I moved to 
New Haven, see, I don’t know how to read or write, 

52 see, to make out a statement to put money in the 
bank, I didn’t know it and she was in the house and I 

tell her about it. 

She says, “vou could save the money with me, I wouldn’t 
take away your money, I will hold it.” She gave me a little 
book and marked it down just like in the bank and I saved 
money all the time at home. Then the time I need a little 
monev she give me a check. The trouble is with me I didn’t 
have no checks; she got the checks. 

Q. You say you can’t read, Mr. Koslow? A. What? 

Q. You say you cannot read? A. No. 

Q. Can you write? A. No; just my name. 

Q. What kind of business were you in at the time that you 
were giving her these sums of money to keep for you? A. I 
was in painting business. 

Q. What was approximately your income per year at that 
time? A. Well, 1 don’t know the exact income what I had, 
but I know 1 made a living; whatever I had left over—a few 
dollars—I give it to my sister. Well, I didn’t took no 
income. 

Q. How much would you say you gave to her? A. How 
much I gave to her? 

53 Q. Yes. A. Well, sometimes I give her $200.00, 
sometimes $500.00, sometimes $100.00, whatever I 

had I saved to give it to her, and she put it down in a little 
book and I kept the book until I was in New Haven. But 
when I came to Washington she says to me, “don’t keep the 
book in the cellar for somebody will take it away from you, 
leave it in my safe. ’ ’ 

I took the book and I took all the papers and I see the 
papers and I put in her safe, and then one time I wanted to 
get the book and the papers I sent Mr. Frances—he is 
here- 

Mr. Burnett: We object to what he told somebody else. 
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By Mr. Allder: 

Q. Tell us what conversations you had with her, not with 
somebody else, unless she was present. A. Well, I used to 
give mv money to her and she used to give to me any time I 
needed it she send me a check, whatever I wanted. 

Q. But the book? A. Oh, the book she got it in the safe. 
Q. She has got the book? A. In the safe. 

Q. That is the book that had the notations as to how much 
monev vou had given her? A. Yes. All the time I give her 
whatever I had left, I save with her. I used to save 

54 it in the house in New Haven. When I saved a few 
dollars then I just handed it to her when she come 

there. 

Q. Now, you heard her say yesterday that she had given 
you $2,000 in New Haven ? A. She never did. 

Q. Did she advance vou any monev while vou were in 
New Haven? A. She didn’t give me anything. 

Q. You didn’t receive anv of vour monev back while vou 
were in New Haven from her? A. No; anything I had I 
gave it to her—she got it. 

Q. No, I say while you were in New Haven, did she loan 
you any money or did she give you any money back that 
you had given her to keep? A. I just give it to her to keep 
when she used to come. 

The Court: How is that? 

Mr. Allder: He said “I just gave it to her to keep.” He 
didn’t answer the question, Your Honor. 

By Mr. Allder: 

Q. Did she return any of that money while you were in 
New Haven? A. No. 

Q. And you received no money from her whatsoever 
while you were in New Haven? 

Now, that is what I asked you. 

55 A. No. 

********* 
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By Mr. Allder: 

Q. Take a look at that check; whose is it? A. Whose 
name is that ? I don’t know. 

Q. First of all, do you recognize your name on top? A. 
Yes. 

Q. Max Koslow? A. Yes. 

Q. Now this is Ida Cafritz down below. Now this check 
is dated December 20, 1924. A. Yes, just a minute, Mr. 
Allder, I will tell you- 

Q. Now is that your signature on the back of it? A. Yes. 
I tell you, any time when I need money I used to- 

Q. Speak up so everybody can hear you. A. Any time I 
need money I wrote a letter to her and she sent it to me, but 
she didn’t send me her money, she sent me the money she 
owed me. 

Q. Now, she did return some of your money while you 
were in New Haven? A. Yes, I didn’t understood what you 
said before. 

56 Q. And these checks here show that? A. Yes. 

Mr. Allder: Some of these things I say to him may 
be a little leading but he can’t read. If there is any objec¬ 
tion, all right. I have to read it to him. I take it all of 
these checks are made out to the same person, as I see them. 

Mr. Burnett: No. You see, Mr. Allder- 

Mr. Allder: It looks like Lottie Koslow in all of them 
to me. 

Mr. Burnett: Mr. Allder, some of them have only the 
righthand side. 

Mr. Allder: I understand. 

Mr. Burnett: And the payee’s name doesn’t appear. For 
instance, just 1-o-w (indicating), you see you can’t tell 
whether it is Lottie Koslow or Max Koslow. There are 
quite a few that are that way. 

The Court: Yes. 

By Mr. Allder: 

Q. Now was your sister in the habit of making out checks 
to your wife, Lottie Koslow? A. I don’t know anything 
about it. 
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Q. To be used for your benefit at your direction ? A. No. 
Q. That never happened. Then you don’t know what 
these checks here were for at all? A. No, no, not one of 
them I don’t know. 

57 Q. Those were made out to Lottie Koslow, you 
don’t know anything about them? A. No. 

Q. You received none of the proceeds from it? A. The 
only one what I received, she sent it to me when I asked her, 
that is all. 

Mr. Burnett: May the record show the checks about 

which the witness has been asked are- 

Mr. Allder: Exhibit Number 1, is that right? 

Mr. Burnett: Cafritz Exhibit No. 1. 

##*####*# 
By Mr. Allder: 

Q. You did open a store here in Washington, didn’t you? 

A. Yes, yes, that is right. 

Q. Speak up louder. A. Yes, I did open a store. 

Q. Do you remember when that was? A. I couldn’t tell 

exactlv the date. 

* 

Q. Speak up. A. I couldn’t tell you the date cx- 
5S actly; I don’t remember. 

Q. Do you remember your sister testifying yester¬ 
day that she advanced you $3,500 with which to open this 
store ? A. She never did. 

Q. I didn’t ask you that. Just answer the question. A. 
Yes. 

Q. Did she testify that? Did you hear that? A. Yes, 1 
heard that. 

Q. Did that happen? A. No. 

Q. Did she give you any money at all for the store? A. 1 
had money. 

Q. Well, did she give you any money at all? A. No; no 
she didn’t give me any money. 

Q. Did she advance you any of the money that she was 
keeping for you? A. So far as I know she didn’t. 


r 
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Q. Now, do you remember hearing her testify yesterday 

that you promised to pay the old debts, as they put it, if- 

A. I didn’t say that. 

The Court: Now wait. 

Bv Mr. Allder: 

Q. If they would loan you more money? A. I never 
said it. 

59 Q. Did that happen? A. I never said anything 
like that. 

Q. Do you remember any conversation with your sister, 
where anything similar to that happened? A. When the 
suit was- 

Q. Yes sir, when the suit—when it got time that your wife 
and vou were having differences. A. Yes. 

Q. Did you go talk to your sister about it? A. Well, she 
was in the courthouse; we talk in the courthouse. 

Q. Before the case came up did you go talk to your sister? 
A. No, I didn’t talk to her, not at all. 

Q. Did you ask her to help you through the litigation? 
A. No. 

Q. Did she say she would help you? A. No, I didn’t ask 
her anything. Well, I didn’t know. 

Q. Did she pay Mr. O’Donoghue a hundred dollars for 
you? A. That is right, but I gave her the money. 

Q. You had given her that money? A. I give her $100.00. 
Q. When is the time you gave that to her? A. The same 
time as she said; she said it is better to pay by check, it 
shows better, a receipt. Well, I didn’t have no checks 
and I give her the hundred dollars and she paid 

60 O’Donoghue. 

Q. You gave her the cash for that? A. Yes. I 
always did give her the cash any time I wanted paid; she 
never give me anything. 

Q. Then you don’t owe your sister anything? A. No. 
She owes me money. 

Q. How much does she owe you, sir? A. I know in the 
book, I think I got about $4,500; that is what I figured up. 
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Of course she got the book. I put the book in the safe and 
all the papers, my citizenship papers there, and I sent her 
a check from New Haven, Connecticut, $5,900.00. She got 
that. She never give me my third which come to me. Also, 
I haven’t got nothing to show. 

Q. Did you ever ask her for the book back, ask her to 
return the book to you? A. No, she never did. 

Q. Did you ever ask her to? A. Yes, but she didn’t talk 
to me about that. 

*#######* 

66 Cross Examination 

By Mr. Burnett: 

Q. Mr. Ivoslow, I understand Mrs. Ida Cafritz did not 
give you any money to help you in any of your investments 
at any time, am I to understand that? A. She didn’t give 
me any. 

Q. And she didn’t give any money to your wife? A. I 
don’t know anything about that. 

67 Q. To help you out? A. So far as I don’t know. 

Q. Now you heard Mr. O’Donoghue testify yester¬ 
day, didn’t you? A. Yes. 

Q. He was your lawyer when you had this suit against 
your wife and son about which we have been speaking? A. 
Yes, I heard it. 

Q. Well, he testified yesterday that you testified at the 
trial of that case that you did get money from Mrs. Cafritz 
and you used that money to buy the properties for which 
you were suing. 

Now, did you testify that way? 

A. No, no, I didn’t say nothing of the kind. She never 
gave me no money. 

Q. And did you testify at this other trial that these 
checks, Cafritz number 1, were received by you and your 
wife, to make the investments that you made? A. I just 
said—I didn’t get you; I want to hear better. 

Q. Did you testify at the trial against your wife and 
son that these checks in Cafritz Exhibit No. 1 that you have 




just been shown a few minutes ago, did you testify that 
those checks were received by you and your wife from Mrs. 

Cafritz to invest in property up then*? Did you 
(3S testify that way ? A. No. 

Q. Now-A. Excuse me. If I did this, any¬ 

thing what I got from her she had money of mine, she didn’t 
give me anv of her monev. 

Q. Now, did you go to Mr. O’Donoghlie’s office and get 
some checks from his tile or from his papers there? A. I 
was with my brother. 1 didn’t see no checks. My brother 
got the bundle, every paper he got, I didn’t know nothing 
about what he got checks. I didn’t see the checks, lie saw 
it and took them away and he read it, 1 didn’t know what 
he had there. 

L went with him to Mr. O'Donoghue, lie got the papers 
and handled it and took the papers home. What lie had 
there I didn’t know nothing about. I didn’t see no checks. 

Q. You didn’t see anything? A. Well, I know O’Dono- 
gliue give me the papers, says, “here is all of your papers.” 
He got the papers and took it to his house. Well, I didn’t 
think nothing about what is in the envelope. 

Q. Now, did you ever write your sister, Mrs. Cafritz, any 
letters when you were in New Haven? A. What is this? 

Q. Did vou ever write Mrs. Cafritz anv letters? A. Mv 
wife? 

09 Q. You. A. Did I send her letters? 

Q. Yes. A. Well, I used to send her letters when 1 
needed a few dollars from my money what I hid by her safe. 

Q. You would say to her, “send me some money that you 
have there”? A. The most of the times she used to come 
to me, used to come to me. There is another thing, I didn’t 
want my wife should know I saved money by her. 

Q. Well, as a matter of fact, Mr. Koslow, when you were 
in New Haven you lost all your money and had a lot of judg¬ 
ments against you, didn’t you? A. Who lost? 

Q. You. A. Who do I owe money? 

Q. Didn’t you have judgments against you in New 
Haven? A. I didn’t have no judgments; who said so? 
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Q. I am asking. A. No. 

( L ). There wasn’t anything that you <li< 1 in Xew Haven 
that you wanted to avoid all suspicion about anything, was 
there, that you can think of ? A. No. 

Mr. Burnett: Would you mark that Caf'ritz? I think it 
is number 7. 

70 The Clerk: Cafritz No. 6, that is. 

*###*##** 

By Mr. Burnett: 

Q. I show you on the back of Cafritz 0; is that your sig¬ 
nature? A. No. 

Q. What ? A. No. 

Q. Do you recognize this handwriting? A. No, [ don’t 
know who wrote it. 

Q. One of your children’s handwriting, isn’t it? A. No, 
I don’t know nothing about it, 1 don’t know. 

Q. You deny that you signed that name there? A. I 
didn’t sign that name, never did. I didn’t deny my names, 
but this is not my name. 

Q. Now, when you were in New Haven you made a new 
lease on some property, didn’t you ? A. What, a new lease? 

Q. You made a new lease on some property. A. I didn’t 
make no lease. 

Q. And you paid $85.00 in full to the first of July one of 
the years that you were there; do you remember that? A. 
To who did I pay? Who 1 paid ? 

71 Q. I am asking you. Do you remember it ? A. No, 
I don’t remember it. 

Q. Do you remember your brother Abe signed that lease? 
A. What, $85.00? 

Q. Yes. A. No. 

Q. Well, this letter here says this: “The only thing I’m 
not satisfied is that 1 made a new lease and pay $S5.00 in 
full till July 1st. Abe signed on it.” A. No, I don’t know 
about that. 

Q. Nothing like that happened? A. No, 1 didn’t know 
nothing about that. 
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Q. And you didn’t write to your sister and tell her that 
you couldn't pay the $85.00, did you? A. I didn’t do noth¬ 
ing of the kind. She used to come to New Haven most of 
the time. 

Q. What do you have to say about this? This letter says, 
“I am looking for rooms. I cannot pay $S5.00.” 

Did vou ever find yourself in that condition? A. Excuse 
me, I will tell you. 1 didn’t leave no apartments. I lived 
in my own house. I didn’t do no rent at all. 

Q. Then you don’t know anything about this statement in 
here that says “I am looking for rooms”? A. No, I didn’t 
know nothing about that. 

Q. “I am looking for rooms. I cannot pay $S5.00.’’ 

72 You don’t know about that? A. No. 

Q. Did you ever intend to go to New York from 
New Haven, move your business or go to live in New York? 
A. I didn’t think right away, but I was thinking to do some¬ 
thing. I was figuring to work in New York, yes 1 did. 

Q. Then, as soon as I get rooms I will go to New York— 
you did at some time or other intend to go to New York, 
didn’t you? A. Yes, sir, I didn’t wrote no letters and I 
don’t know nothing about this letter. I don’t know nothing 
about it. 

Q. Now, you sent Mrs. Cafritz a check, you said, from 
New Haven. A. That was not my check. I got from the 
title company. 

Q. That was for how much? A. And she got $5900., and 
change I think. I don’t remember. 

Q. It was $5,127.21, wasn’t it? A. I didn’t see the check. 

Q. Well when this letter was sent, didn’t you send this 
verv check for $5127 and sav this, or have somebodv write it 
for you: “Enclosed find check and find statement to show 
to Abe”? A. I didn’t say nothing of the kind. 

Q. Wasn’t that when you sent the $5100 check? A. I just 
brought the check- 

73 Q. No, no. When this letter came along, didn’t 
you put that $5100 check in it? A. I just brought the 


check 
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Q. Didn’t you put the check in it, or not? A. No, I didn’t 

put in the check, 1 just brought it and gave it to my wife- 

********* 

Q. Mr. Kosiow, when you wanted some money from your 
sister, Mrs. Cafritz, how did you let her know that you 
wanted the money ? A. What money? 

Q. Well, you were in New Haven and you said that you 

had sent your sister some money to keep for you- A. 

Yes. 

Q. (Continuing)—and when you wanted it she would send 
it to you? A. Yes, she used to come to New Haven. 

Q. And you would only get the money from her 

75 when she came to New Haven ? A. No, I used to give 
her money when she would come to New Haven. 

Q. Now when you wanted her, when Mrs. Cafritz was in 
Washington and you were in New Haven and you wanted 
some monev, how did vou let her know vou wanted money? 
A. How I let her know if I wanted money ? 

Q. Yes. Did you write her a letter? A. No, I didn’t 
write no letters. 

Q. Did you call her up? A. I don’t think. 

Q. You don’t think that you ever asked her for any 
money? A. No, no I didn’t. I asked her for money but I 
used to call her up when I want some money. 

Q. You never had anvbodv write a letter for vou ? A. No. 

Q. To send some money? A. Well, I didn’t want my wife 
should know about it. 

Q. You had a son and daughter, didn’t you? A. No- 

Q. Wait a minute. A. Just a minute- 

Q. No, no, you had a son and a daughter? A. Yes, I 
have two sons. 

76 Q. Did you ever have either one of them write a 
letter for you to Mrs. Cafritz? A. No, no. 

Q. In this Cafritz No. 6, is that the handwriting of either 
of your two sons or of your daughter? A. I don’t know, I 
don’t know that. 
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Q. Now this check that von sav vou sent to Mrs. Cafritz, 

W mi V • / 

was attained by you from the Title Company; is that right? 
A. Yes, he brought it to the house, yes. 

Q. And that was from the sale of some property, wa.-n't 
it ? A. That is the house, that we had all together. 

Q. And you sent the check down to Mrs. Cafritz? A. 
Yes. 

Q. So that your brother Abe could endorse it; is that 
right? A. Yes, I didn’t know he was there, I sent it to her, 
that is all. I didn’t know. 

Q. So he could endorse it? A. Yes. 

Q. And then what was to be done with the money? A. 
Well, she kept it. She kept it. I don’t know what she did 
with the money. She didn’t give me nothing. 

Q. Well, in this Cafritz Exhibit No. 0, it says here: “Let 
Abe sign, endorse the check, call him up and tell 
77 him to come and sign.” 

You didn’t have anything to do with anything like that? 
A. No, 1 don’t know nothing about it. 

Q. Then it says here, “That would avoid all suspicion.” 
Was there something suspicious about that check? A. 1 
don’t know it. 

Q. Well, as a matter of fact, you didn’t want anybody 
to know about that check because you were afraid somebody 
in New Haven would claim some of it? A. I wasn’t afraid, 
I sent away, I wasn’t afraid she got it. Nobody knowed 
about the check. 

Mr. Burnett: Would you mark this Cafritz Number 7, 
please? 

The Court: Number 7, is that the one you have been ques¬ 
tioning about? 

Mr. Burnett: No, sir. Number 6. 
#####**## 

Q. I show you what has been marked as Cafritz No. 7 for 
identification. Do you know whose handwriting that is? 
A. No. 

Q. That is one of your children’s handwriting, isn’t it? 
A. Well, I don’t know. 
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Q. You don’t deny it? Or do you? A. Well, I 

78 don’t know if they wrote it or not. 

Q. They may have written it ? A. Xo, I don’t know 
nothing about it. 

Q. Well, now, do you know anything about this, where it 
says this, ‘‘This is what I really owe. Don’t show this to 
Abe, be sure”? A. 1 didn’t say it. 

Q. Abe is your brother, isn’t he? A. Yes, he is my 
brother. 

Q. Did you know a man by the name of Moscovitz in Xew 
Haven? A. Xo. 

Q. Did vou know a man bv the name of Louis ? Or Davis? 
A. Xo. 

q. Well, you owed some plumber’s bills there in Xew 
Haven? A. I knew a lot of people but 1 don’t know these 
special names. 

Q. You owed some plumber bills there, didn’t you? A. 
Plumber bills? 

Q. Yes. A. Xo. 

Q. Did you owe some electric bills? A. Xo- 

The Court: You will have to answer so I can hear 
you. 

79 The Witness: Xo, I didn’t owe nobody. 

By Mr. Burnett: 

Q. Do you know anything about $200.00 that was owed to 
a man by the name of either Moskovitz or Woskovitz? 

The Court: Xow, you will have to answer. 

The Witness: Xo. 

By Mr. Burnett: 

Q. Or Davis? A. Xo. 

Q. $200.00? A. Xo. 

Q. Can you make out that name there, M-o-e-n, is it? 
A. Xo. 

Q. $80.00? A. Xo. 

Q. Did you owe a carpenter in a lumber yard some money 
up there? A. No. 
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Q. Now when you came to Washington, and before you 
filed this suit against you wife, you still had plenty of 
money ? A. I had money. 

Q. Yes. A. Well, I had the business, was some money in 
the business. 

Q. And neither your sister, Mrs. Cafritz, nor your 

80 brother, gave vou anv money at that time, did they? 
A. They used to bring some, used to carry some right 

away. 

Q. But they didn’t give you any money? A. No. 

Q. And they never gave you anything at any time before 

you filed this suit? A. No- 

Q. Against your wife? A. No, they didn’t give me any¬ 
thing. 

Q. And you had money to take care of yourself, didn’t 
you? A. Y r es, sir. 

Q. Well, now, in your complaint, in Civil Action 13S08 in 
this Court, you say this, Par. 9, that your plaintiff is 62 
years of age, is unable to work and is destitute; that means 
you didn’t have any money at all. Is that true or false? 
A. I didn’t say, I don’t remember whether I said it. I don’t 
remember that. 

Q. Well, were you destitute? A. No, I don’t remember 
that. 

Q. You don’t remember whether you were or not; is that 
vour testimonv? A. I don’t remember. 

Q. And then you continue on, that he is destitute 

81 and without any income whatever. Is that true? A. 
What is that ? Come here. 

Q. And without any income whatever. Is that true or is 
it false ? A. What do you mean, income ? 

Q. Any money coming in from any source or any prop¬ 
erty or any interest money or anything else? A. No. 

Q. Is that true or false? A. I don’t understand what that 
means. 

Q. You don’t know what income is? A. Income? Yes, I 
know what income is. 
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Q. Well, did you have any income when you filed this 
suit? A. When I filed this suit? 

Q. Yes. A. Well, my wife- 

Q. Did you have any income? Answer yes or no. A. 
Just a minute. Let me explain. 

Q. Answer yes or no, did you have any income? A. Sure, 
when I was in a business I had an income. 

Q. When you filed this suit did you have any income? A. 
This suit. 

Q. This suit, Civil Action 13808 that I was just 
82 reading: to vou. Did vou have anv income? A. I had 
an income from the store when I was in the store. 

Q. And it continues, “and he was without any income 
whatever, and at the present time is depending upon a sister 
and a brother for livelihood.” 

Is that true or false? Is it true or is it false? A. False. 
Q. False? A. Yes. 

*######## 

319 By Mr. Margolius: 

**####*## 

Q. Now you remember testifying during the last trial. 
Did you and your family starve while you were in New 
Haven—and I am reading from page 33? A. We are still 
living yet. They didn’t starve; still living. 

Q. Well, you let me finish now. 

And did you answer, “that wasn’t the time when it 
120 was.” A. I always made a living for mv family. 

Q. Wait a minute and let me finish the question. 
“That wasn’t the time when it was, when I lost every¬ 
thing; that time I was starving, I didn’t have nothing to 
eat.” 

Did you answer that or didn’t you? A. I didn’t say 
nothing of the kind. 

Q. You didn’t say anything of the kind? A. No. 
*#**####* 

122 Mr. Burnett: If the Court please, while the wit¬ 
ness is coming in, it has been agreed by counsel for 
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the plaintiffs and the defendant that the transcript of 
record from which Mr. Margolius read is a Irue and correct 
copy of the testimony as the stenographer heard it during 
the trial of Koslow versus Koslow, Civil Action 13808. 
####•#### 

Ida Cafritz, Plaintiff, was recalled as a witness in her own 
behalf and, having been previously duly sworn, was ex¬ 
amined and testified further as follows: 

Further Direct Examination 

By Mr. Burnett: 

Q. Mrs. Cafritz, I will show you Cafritz No. 6, that is a 
letter starts “Dear Ida” and I will ask you to look at 

123 the reverse side of it, there are two signatures, one 
at the top saying “Max” and one at the bottom 

‘ ‘ Max. ’ ’ 

The bottom signature, whose is that? A. That is Max’s. 
Q. Max Koslow? A. That is right. 

Q. Your brother? A. That is right. 

Q. Whose handwriting is that letter? A. That is his son 
or daughter. I think it is his son because he was the oldest 
and he wrote all the letters. 

The Court: Now, wait a minute. She apparently doesn’t 
know. 

By Mr. Burnett: 

Q. Do you know whose it was? A. I think it is the son, 
Hymie. 

Q. Now when you received this letter, was there or not a 
check in it? Read it over. I call your attention to the line 
at the bottom of the page. A. Yes, I have that check. 

Q. You received a check at that time? A. Yes. 

Q. Did you make any note on any piece of paper as to 
how much the check was, just yes or no? A. Yes. 

124 Q. I show you Cafritz No. 7 and ask you to look at 
the back of that. Is that a memorandum you made at 

the time? A. Yes. 
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Q. Now after you received that Cafritz No. 6, did you or 
not send your brother Abe some monev? A. Yes, I sent 
him the ciieck. 

Q. Now, do you have any recollection how much that 
check was, the amount of it? A. $5100 and some change, 
right up there. 

Q. Well, refresh your recollection by looking at that. A. 
$5,127.21. 

Q. Now on the reverse side, I mean on the front side of 
Cafritz No. 7, do you know whose handwriting that is? A. 
That is Hymie’s. 

Q. Hymie? A. His son. 

Q. That is Mr. Max Koslow’s son? A. That is right. 

Q. And how did you hear from Mr. Max Koslow, by mail, 
did he write? A. Yes, 1 used to have a letter most every 
week, and sometimes twice a week. 

Q. Who wrote the letter? A. Sometimes Hymie, and 
sometimes Rita, and sometimes his wife; when it was 
125 very stress they would get Hymie to write it to send 
the money immediately. 

Q. All right. Now, that check you got Abe Koslow to 
endorse? A. That is right. 

Q. As requested in Cafritz Number 6? A. That is right. 

Q. And you got the check cashed? A. That, sir, is right. 

Q. Now of the amount of money that you received, what 
did you do with that money? A. Well, I gave $1,000 to Abe. 

Q. Yes. 

The Court: To whom? 

Mr. Burnett: Abe. 

The Witness: And on here he has $625.00. 

By Mr. Burnett: 

Q. That is on the front of Cafritz No. 7? A. He wrote 
me that is what he owes to these people and he has to pay 
it immediately, and there was another piece to this letter 
that said to send him $900.00, he needed that much. 

Q. Did you do it or not? A. Yes, I did. 
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Q. Now that left a balance of- A. $3,227.21. 

126 Q. What did you do with the balance of that 
money? A. Well, when they were still in New Haven 

I had letters for them to- 

Q. Just what did you do with it? A. Well, I kept it until 
I got another letter following that he has to have some 
money and I should send him some more money. 

Q. Well, did you send him the money? A. I sent him 
$500.00. I didn’t put that down here. 

Well, then, I moved and he wrote me a long letter telling 
me all he needed. 

Q. All I want to know, for the balance of the money, who 
got it? A. Well, he has got all of that money, every bit of 
that check. 

Q. All right. Now, then, directing your attention to the 
testimony in the case here, that you and your brother Abe 
put up some money to buy some property for your brother 

Max in New Haven- A. That is right. 

Q. This check that your brother Abe got and endorsed 
and you cashed, what did that represent? A. That was the 
piece of property that was sold on 50 Cole Street, in New 
Haven, Connecticut. 

127 Q. For which who put up the money? A. Abe 
and I. 

Q. And out of that proceeds you gave what you have just 
told us about back to Max? A. That is right. 

Q. That wasn’t Max’s money at all? A. It wasn’t any of 
his money, it is our money because we kept it up. 

**##**#** 

Further Cross Examination 
By Mr. Ford: 

O. When vou were handed this Exhibit No. 6- A. 

Yes. 

Q. (Continuing)—and Mr. Burnett asked you were you 
familiar with the handwriting, you said something about 
his daughter’s handwriting on that sheet- A. No. 
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Q. Wait a minute now, don’t tell me what it is, I want to 
know whether or not you told us it was his daughter’s hand¬ 
writing? A. No, I said his son’s. 

Q. So you never did say in this room it was his daughter’s 
handwriting, did you? A. I said his daughter wrote some¬ 
times. 

128 Q. No, I am talking about that- A. This letter 

comes from Hymie. 

Q. No, I didn’t ask you that. 

When Mr. Burnett handed you that piece of paper, you 
remember when he called you up to the stand? A. Yes, 
I do. 

Q. The first thing he did was hand you this piece of paper. 
A. That is right. 

Q. He asked you if you received it, you said yes, then he 
said for you to tell us whose handwriting it is. 

When he asked you that, didn’t you say here in the court 
room that it was his daughter’s handwriting? A. No, I 
said it is either Hymie’s or Rita’s; but when I looked at it I 
said it is Hymie’s. 

Q. Weren’t you looking at this paper when you said it 
was either the son’s or daughter’s? A. I can’t see very 
good with these glasses, I had to look real close to see. 

Q. So you answered whose handwriting it was without 
looking at it; is that right? A. I knew it. 

Mr. Burnett: I submit the Court knows that. 

The Witness: They sent me plenty of letters. I know it 
was. I don’t have to know it now. 

By Mr. Ford: 

129 Q. So when you got the money, you started to dis¬ 
tribute it, didn’t you, some of it? A. Just like I was 

told to do. 

Q. No, you started to distribute it, didn’t you? A. Yes, 
that is right. 

Q. And Abe—who sits over there—you sent him a thou¬ 
sand dollars of it, didn’t you ? A. That is right. 

Q. No question about it? A. I sent it. I said I did. 
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Q. That is right. A. All right. 

Q. Then the money that was left, you distributed, you 
kept first, immediately, and then from time to time you dis¬ 
tributed to him as he would tell vou he needed it; is that 
right? And about over what period of time would that 
take? 

For instance, whatever the balance was left, first I think 
you said lie asked for $500.00? A. $900.00. 

Q. He first asked for $900.00 ? A. That is right. 

Q. All right, then you gave him that, that still left a bal¬ 
ance, didn’t it? A. That is right. 

Q. Then from time to time, as he would ask you, 

130 you would send him the money out of that which was 
left, whatever the balance may be, as it diminished, 

right? A. That is right. 

Q. Now, did that cover a long period of time, like a year, 
or two years? A. No. 

Q. That he would write you and you would still have some 
monev left and vou would send that to him? A. He wasn’t 
in New Haven that long. 

Q. I don’t care how long he was in New Haven. How 
long were vou distributing that monev to him? A. Well, in 
no time he got it, because he kept asking for it. 

Q. It was no time? A. In less than a year he got all of 
the money. 

Q. Less than a year? A. Yes. 

Q. So there was a period of a year that you took, as he 
would request it you would send it, that loft a balance, until 
finally after those transactions were going on at the end 
of the year there was nothing left and that ended it? A. 
And I was some out. 

Q. And that ended it? A. That is right. 

#**#•#*#* 
Mr. Burnett: 

131 If the Court please, I would just like to read into 
the record the 9th paragraph of the petition in Civil 

Action No. 13808, of which we have been speaking. Para¬ 
graph 9. 
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Mr. Ford: Is that a court record? 

Mr. Burnett: Yes. 

Mr. Ford: Of course we have no objection to any court 
record. 

Mr. Burnett: Well, then, I suppose for the record I 
should read it. 

The Court: Read it. 

Mr. Burnett: 

“That your Plaintiff is sixty-two (62) years of age; is 
unable to work, and destitute, and without any income what¬ 
ever, and at the present time is depending upon a sister and 
a brother for his livelihood.” 

*#*####*#* 

170 The Court: The burden of proof in each case, of 
course, rests upon the plaintiff. 

The actions are to recover indebtedness which had long 
been barred by the statute of limitations. The theory, of 
course, under which these plaintiffs seek to recover is upon 
the allegation that new contracts were made, supported by 
valid consideration. 

The Court thinks that each plaintiff has failed to carry 
the burden of proving the new contract relied upon and the 
indebtedness, of course, is barred by the statute of limita¬ 
tions. 

For that reason, each of these actions must fail. Counsel 
for the plaintiff in each case has impressed the Court with 
the thought that adequacy of consideration is of no concern 
to the Court in cases of this kind. I realize the farce of that 
suggestion. 

But here in the case of Mrs. Cafritz, she seeks to recover 
something in excess of $9,000, and she thinks the considera¬ 
tion for that is the payment of $125 attorney fees and feed¬ 
ing and caring for this man during the previous period of 
litigation, and, in the second case, for the few dollars which 
Abe advanced, or, on the other hand, lending his credit and 
endorsing the $1,000 note, they seek to recover something 
in excess of $7,000. 
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Therefore, adequacy of consideration is not impor- 
171 taut. It must be realized that it is quite persuasive 
in weighing the evidence which has been heard. It 
goes to the reasonableness of the testimony that has been 
given on one side and on the other. 

The Court thinks this statute of limitation bars recovery 
in each of these cases. 

Mr. Ford will prepare the suitable findings of fact and the 
judgment dismissing the action. 

Mr. Ford: Yes, your Honor. 

Mr. Burnett: Your Honor, did vou mean to sav that vou 
found as a fact that there was no promise at all? 

The Court: No new promise. That is, no new contract. 
No new agreement supported by consideration. 

Mr. Burnett: That is what I understood your Honor to 
sav, but Mr. Margolius was not certain as to what vour 
Honor had said, and that is why I inquired. 

The Court: There was a great deal of testimony that on 
numerous occasions he promised to pay it, but I am speak¬ 
ing about the contract that is alleged and is the basis of the 
suit, and I find that there was no such contract. 
**#####** * 


/ 
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In the United States Court of Appeals 
For the District of Columbia 
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Ida Cafritz, Appellant, 
v. 
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Stipulation 

It is hereby stipulated and agreed by and between the 
parties hereto as follows: 

1. That in the course of the trial of Civil Action No. 
13808 in the lower court said action was settled and dis¬ 
missed by the parties thereto on November 3, 1942. 

2. That the original exhibits admitted in evidence at the 
trial of this case may be used by either party at the argu¬ 
ment of this case. 
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IN THE 

i 

United States Court of Appeals j 

District of Columbia 

I 

No. 9541 i 


IDA CAFRITZ, Appellant, 
v. 

MAX KOSLOW, Appellee. 

BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, Ida Cafritz, sued her brother, Max Kos- 
low, the appellee, for approximately $11,000 that she 
claimed she had loaned to him from 1924 to 1930 and for 
an additional $1,000 that she claimed she had advanced to 
him from January 1, 1942 to October 30, 1942. 

The defendant, in his answer, denied any indebtedness, 
whatsoever, to the appellant and as an additional defense, 
pleaded the statute of limitations. The appellant, attempt¬ 
ing to corroborate her contention concerning this indebted¬ 
ness introduced some checks made out to one Lottie Kos- 
low, wife of the appellee. These checks were in the total 
sum of $4,333.54 and the appellant contended that this 
money was given to Lottie Koslow by her for the use of 
the appellee. This was the only evidence offered by the 
appellant to in any way corroborate her claim. 

The appellee emphatically denied this. 
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The appellee in 1941 filed a suit against his son and wife 
and the appellant claims that she agreed to see the appellee 
through this litigation and to take care of him during that 
time and he in return for that consideration promised to 
pay the old indebtedness claimed by the appellant. The 
appellee denied this. 

In the litigation between appellee and his wife he was 
represented by Mr. Martin F. O’Donoghue. Mr. O’Donog- 
hue appeared in this trial as a witness for the appellant 
and was asked by counsel for the appellant to recite a 
conversation had between he and the appellee who was 
then his client. This conversation was alleged to have 
occurred in the presence of the appellant and it was claimed 
by Mr. Burnett, attorney for the appellant, that Mr. 
O’Donoghue if allowed to would have testified that the 
appellee would repay all of the money that she had there¬ 
tofore advanced to him if she would pay his expenses or 
see him through the litigation between he and his wife. 
Objection was made to Mr. O’Donoghue testifying as to 
this conversation and the Court ruled that he not be 
allowed to answer. 

The case was heard without a jury and the statement of 
the trial Court at the conclusion is correctly reported on 
pages 4 and 5 of the appellant’s brief with one exception 
and that is that the w’ord “farce” on page 5 of the appel¬ 
lant’s brief on line 11 should be “force”. This error as 
claimed by appellee was not made by counsel for appellant 
but by the court reporter. 

ISSUES INVOLVED 
I 

Did the trial court err in entering judgment for appellee 
for both sums claimed in the complaint of the appellant? 
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n 

Did the Court err in refusing to allow the former attor¬ 
ney of defendant to testify concerning a conversation had 
between he and his then client in the presence of the 
appellant? 


SUMMARY OF ARGUMENT 
I 

Trial Court was right in ruling that the appellant failed 
to carry the burden of proving a new contract which 
would operate to remove the first alleged indebtedness 
from the operation of the statute of limitations and of 
course in failing to find a new contract of necessity found 
that there was no new indebtedness on the part of the 
appellee to the appellant. This question was entirely a 
matter of fact and it was for the Trial Judge to decide 
which witness he believed. 

n 

The Trial Court was correct in ruling that Mr. O’Donog- 
hue could not testify to a conversation between he and Mr. 
Koslow, the appellee, which was held in the presence of 
Mrs. Cafritz, the appellant. This conversation was had 
at a time when Mr. O’Donoghue was attorney for Mr. Kos¬ 
low and the conversation which was desired to be testified 
to concerned matters that arose because of the relationship 
of attorney and client.C Chirac v. Reinicker, 11 Wheat 278, 
294, p. L. Ed. 474. 
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ARGUMENT 

I 

FINDING OF THE COURT CONCERNING 
THE TWO CLAIMS OF THE APPELLANT. 

The appellant sued the defendant for $11,000 for money 
lent by her to the appellee during the period from January 
1, to January 1, 1930 and for $1,000 lent by her to 
appellee from January 1, 1942 to October 30, 1942. The 
first alleged indebtedness had long been barred by the 
statute of limitations unless the appellant could show 
some reason -why the statute of limitations did not apply. 
The appellant, therefore, urged to the Trial Court that 
she had advanced $1,000 to the appellee upon his promise 
to pay the old indebtedness. There was no issue made in 
the Trial Court as to the legal effect of this if established 
as a fact. In other vrords it was agreed that if the appellant 
could bear the burden of proof and establish as a fact that 
i there was a new contract or agreement with consideration 
the old indebtedness would be revived and removed from 
the bar of the statute of limitations and that the considera¬ 
tion for such contract or agreement could be the promise of 
appellee to pay the old indebtedness. 

The Court then heard testimony from both sides as to 
whether there was: 1. an old indebtedness and 2. whether 
there was a new contract or agreement which would revive 
the old indebtedness. The testimony presented by the 
appellant showed the appellant claiming that she had ad¬ 
vanced various sums to the appellee between 1924 and 1930. 
The appellant attempted to corroborate to some extent this 
assertion of hers by introducing a series of checks which 
i totaled $4,333.54. These checks had been torn and some 
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parts of them had been lost. Mrs. Cafritz, the appellant, 
stated that most of the checks had been made payable to 
Lottie Koslow, wife of Max Koslow, the appellee, but that 
the money represented by them was actually money lent by 
her to him and this was the method of paying it to him. 

The appellee testified that he could neither read nor 
write and it was also apparent to everyone present in the 
Trial Court that he could neither speak nor understand 
English very well. His testimony was that over a period 
of years whatever money he had saved he had turned over 
to his sister, the appellant, herein, as he could not, because 
of his shortcomings, manage a checking account. This 
arrangement was made because he said the appellant had 
urged him to do so. Mrs. Cafritz had received various 
sums of money from her brother which she at different 
times returned portions of to him. He testified further 
that she had never completely reimbursed him and at the 
time of the trial she still owed him money. He also denied 
that she had advanced any moneys of her own to him 
between January 1, 1942 and October 30, 1942 and that he 
had promised nothing concerning such advances and that 
it was his own money that she had sent him years before. 
In effect what he said was that she had never at any time 
and particularly during the two periods of time that she 
had specified lent him any money and that any money 
transactions wherein she sent money to him was purely 
her giving to him his own money which she had for safe 
keeping. 

The Trial Court at the conclusion of all the testimony 
made an oral finding which appears in the brief of the 
appellant and is correct except for one word and that is 
where the reporter on page 5, line 11 of the appellant’s 
brief and on page 51 of the appendix used the word “farce” 
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instead of “force”. The Court said that the appelant 
herein had failed to carry the burden of proving the new 
contract relied upon. The Court went on to say that the 
new contract not having been proved, the old indebtedness, 
of course, is barred by the statute of limitations. Counsel 
for appelant urges that the Court did not make a finding 
that the appellant herein did not lend $1,000 to the appellee 
herein and therefore was in error by not making a finding 
concerning the second alleged indebtedness. We maintain, 
however, that the Court in finding that there was no new 
contract did find that there was no new indebtedness 
and this fact was clearly understood by all parties con¬ 
cerned and there was no request by either side that the 
Court specifically state in a separate finding that there 
was or was not an indebtedness of $1,000. 

Counsel for appellant claims on page 5 of his brief that 
the Court found that the appellant herein had paid out 
$125 for the appellee herein and had fed and cared for 
him, but that the statute had run on all of those claims. 
This we believe to be erroneous for what the Court said was 
this: “She thinks the consideration for that is a payment 
of $125 attorney fees.” 

This is not the Court’s saying that it found as a matter 
of fact that the appellant had paid $125 but is saying that 
she, the appellant, was under the impression that the paying 
of $125 was the consideration for the revival of the old 
alleged indebtedness and that the Court did not believe 
the adequacy of consideration was of importance but did 
believe that it was quite persuasive in weighing the testi¬ 
mony it had heard. 

Counsel for appellant refers to there being established 
testimony. We say that it was controversial testimony 
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which was not established and that the Court when it 
made a finding showed counsel’s contention on page 5 of 
his brief to be in error. 

Again on page 7 of the brief of appellant it is contended 
that defendant promised to repay an old claim and we feel 
it important to point out that this was emphatically denied 
by the defendant and the Court, by its finding, believed the 
defendant and not the plaintiff. 


II 

REFUSAL TO ADMIT EVIDENCE OF ATTORNEY 

Counsel for appellant produced Mr. Martin F. O’Don- 
oghue as a witness and asked him to testify to a conversa¬ 
tion between he and the appellee. Mr. 0 ’Donoghue was at 
that time the attorney for the appellee and the alleged 
conversation was said to have taken place in the presence 
of the appellant, Mrs. Cafritz. Mrs. Cafritz, sister of 
Max Koslow, appellee, went to the office of Mr. 0 ’Donoghue 
to discuss with him matters pertaining to Mr. 0 ’Donoghue’s 
representation of Mr. Koslow in his case against his wife, 
Lottie Koslow. The nature of Mr. Koslow’s claim against 
his wife w T as that he was attempting to have some real 
estate which was in the name of his wife and son conveyed 
to him as he was the rightful owner. In order for Mr. 
0’Donoghue to properly represent Mr. Koslow’s interest 
it vras necessary for him to obtain information from Mr. 
Koslow concerning this matter and it was while they were 
discussing matters pertaining to this particular suit against 
Lottie Koslow that Mr. Koslow was supposed to have said 
to Mr. 0’Donoghue that he had obtained money from his 
sister, Mrs. Cafritz with which to purchase the property 
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in question and that further evidence of the fact that he 
had obtained such money from her was the fact that he 
had agreed to repay her this money and that the considera¬ 
tion for such a promise was the paying by Mrs. Cafritz 
of his expenses incidental to this litigation or to see him 
through that particular litigation. 

We believe that if this disclosure was made to Mr. 
O’Donoghue that it was obtained entirely because of the 
relationship of attorney and client that existed between 
Mr. Koslow and Mr. O’Donoghue and that when we apply 
the rule laid down by Justice Storey in Chirac v. Reinicker 
11 Wheat 278, 294, 6 L Ed. 474, we feel that this is clearly 
a privileged communication. The rule stated is as follows: 
“Indespensable elements of a privileged communication 
between attorney and client are: (1) The professional 
relation of attorney and client at the very time the com¬ 
munication is made, (2) The making of the communication 
on account of that relation, (3) the necessity or relevancy 
of the communication to the subject matter of the attorney’s 
engagement, in order to enable him to use his ability, skill, 
and learning in the discharge of his office of attorney in 
relation thereto.” 

Counsel for the appelant has relied on the case of Tutson 
v. Holland 60 Appeals, D. C. 188. We think, however, 
that that case is not in point. The facts in that case are 
briefly as follows: “Witness was counsel for plaintiff and 
received several communications from defendant which he 
transmitted to plaintiff, his client, also statements were 
made by his client in the presence of defendant at a con¬ 
ference in which the three participated. The Court said 
the presence of a third party, particularly if he is an 
opposing party indicates that the communication is not 
confidential or privileged.” These facts, in our opinion, 
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do not constitute a situation similar to the present one 
because there the third party was at all times an opposing 
party and known as such and therefore the communications 
and discussions could not be of a confidential or privileged 
nature and here it was a sister taking her brother to an 
attorney and being with him discussing matters that were 
only being discussed because of the litigation against his 
wife. 


CONCLUSION 

This case should be affirmed. 

Respectfully submitted, 

Charles E. Ford, 

H. Clifford Allder, 
Columbian Bldg., 
Washington, D. C. 
Attorneys for Appellee . 




